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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 )  
In re ) Chapter 11 
 )  
MF GLOBAL HOLDINGS LTD., et al., ) 11-15059 (MG) 
 )  
 )  
   Debtors. ) Jointly Administered 
 )  

 
CHAPTER 11 TRUSTEE’S OBJECTION TO REQUEST OF MOVANTS-APPELLANTS 

SAPERE WEALTH MANAGEMENT LLC, GRANITE ASSET MANAGEMENT AND 
SAPERE CTA FUND, L.P. FOR CERTIFICATION OF APPEAL 

Louis J. Freeh (the “Chapter 11 Trustee”), Chapter 11 trustee of MF Global Holdings 

Ltd., et al. (collectively, the “Debtors”), by and through its undersigned attorneys, hereby 

submits the following objection to the request (the “Request”) of Movants-Appellants Sapere 

Wealth Management LLC, Granite Asset Management, and Sapere CTA Fund, L.P. 

(collectively, “Sapere”) for certification of their appeal of this Court’s February 1, 2012 

Memorandum Opinion Denying Motion to Direct the Debtors’ Estates to be Administered 

Pursuant to 11 U.S.C. §§ 761-767 and 17 C.F.R. § 190 [Docket No. 400] (the “Order”).1   

Sapere’s Request meets none of the rigorous standards for certification pursuant to 28 

U.S.C. § 158(d)(2)(A).  Despite Sapere’s formulaic assertions to the contrary, this Court’s 

determination that, in the particular circumstances presented, the Debtors can not be treated as 

commodities brokers was solidly grounded in Circuit and Supreme Court precedent.  The 

question presented for certification is accordingly not one that “involves a question of law as to 

which there is no controlling decision of the court of appeals for the circuit or of the Supreme 

Court of the United States.”  28 U.S.C. § 158(d)(2)(A)(i).  Nor does the question presented for 

                                                 
1  Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Order. 
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certification, as opposed to the bankruptcy case as a whole, “involve[] a matter of public 

importance.”  Id.  Finally, Sapere provides no basis for believing that certification will 

“materially advance the progress of the case or proceeding in which the appeal is taken.”  Id. 

§ 158(d)(2)(A)(iii).  Sapere’s only contention here is that certification will make the appeal 

process faster than if Sapere were forced to follow the normal route, namely just appealing to the 

district court - -a basis for certification that courts, including the Second Circuit, have soundly 

rejected.  Ultimately, granting Sapere’s request would saddle the appellate court with fact-

intensive issues good for this case only and without the benefit of the district court’s intermediate 

review.  The request for certification should be denied. 

RELEVANT BACKGROUND 

On October 31, 2011, MF Global Holdings Ltd. (“Holdings Ltd.”) and MF Global 

Finance USA Inc. filed voluntary petitions for relief under Chapter 11 of the Bankruptcy Code in 

the United States Bankruptcy Court for the Southern District of New York, which initiated these 

Chapter 11 cases.  This Court appointed Mr. Freeh as Chapter 11 Trustee in this matter.  In 

December 2011, this Court expanded Mr. Freeh’s appointment order to include trusteeship for 

Chapter 11 cases newly filed by other MF Global entities, MF Global Capital LLC, MF Global 

Market Services LLC and MF Global FX Clear LLC.  Collectively, these entities constitute the 

Debtors whose bankruptcy cases are at issue. 

Separately, on October 31, 2011, the United States District Court for the Southern 

District of New York entered an order commencing liquidation of MF Global Inc. (“MFGI”) 

pursuant to the provisions of the Securities Investor Protection Act (“SIPA”).   Order, Securities 

Investor Prot. Corp. v. MF Global Inc., No. 11-cv-7750 (S.D.N.Y. Oct. 31, 2011).  MFGI was 

Holding Ltd.’s subsidiary and a regulated commodities broker. 

Sapere, a commodities customer of MFGI with no direct relationship to the Debtors, filed 
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a Motion To Direct the Debtors’ Estates To Be Administered Pursuant to 11 U.S.C. §§ 761-767 

and 17 C.F.R. § 190 [Docket No. 278] (the “Motion”).  Although Sections 761 through 767 

appear in Chapter 7 of the Bankruptcy Code, Sapere’s Motion did not seek to convert the 

Debtors’ Chapter 11 cases to cases under Chapter 7.  See Order at 6.  Instead, Sapere sought to 

have this Court exercise its equitable powers under Section 105 of the Bankruptcy Code.  Id.; 

Motion at 2.  Both the Debtors and the Chapter 11 Statutory Creditors’ Committee opposed 

Sapere’s Motion.  [See Docket Nos. 339, 341.]  

On February 1, 2012, this Court issued its memorandum opinion denying Sapere’s 

Motion.  The Court explained that Section 105 could not support applying Section 766 to the 

Debtors, as doing would “directly violate the express requirements section 103(d) of the 

Bankruptcy Code” and conflict with binding Second Circuit precedent governing the scope of 

Section 105’s equitable authority.  Order at 6.  Instead, the Court explained, Section 766 would 

apply if (1) the Chapter 11 cases were converted to ones under Chapter 7 and (2) the Debtors 

were “commodities brokers.”  Id.  But the Court found neither requirement satisfied.  Conversion 

to Chapter 7 was not warranted as Sapere had failed to meet its burden to establish cause for 

conversion.  Id. at 7.  Sapere in fact failed “to establish or allege any facts that would constitute 

‘cause.’”  Id.  Nor could the Debtors be considered “commodities brokers,” as Sapere “fail[ed] to 

allege facts necessary for this determination.”  Id. at 9. 

Sapere appealed this decision to the district court and now requests certification pursuant 

to 28 U.S.C. § 158(d)(2)(A), which would allow Sapere to leapfrog the district court and pursue 

its appeal immediately before the Second Circuit Court of Appeals. 

ARGUMENT  

Section 158(d)(2)(A) of Title 28 provides for circuit court jurisdiction in limited instances 

over bankruptcy matters ordinarily appealed initially to the district courts.  In relevant part, this 
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section provides: 

(2)(A) The appropriate court of appeals shall have jurisdiction of 
appeals … if the bankruptcy court … certif[ies] that— 

(i) the judgment, order, or decree involves a question of law 
as to which there is no controlling decision of the court of 
appeals for the circuit or of the Supreme Court of the 
United States, or involves a matter of public importance; …  

or  

(iii) an immediate appeal from the judgment, order, or 
decree may materially advance the progress of the case or 
proceeding in which the appeal is taken;  

and if the court of appeals authorizes the direct appeal of the 
judgment, order, or decree. 28 U.S.C. § 158(d)(2)(A). 

Sapere has not satisfied any of these bases for certification.  Sapere’s request for certification, 

supported by little substantive discussion, fails to identify a discrete question of law not already 

addressed by the Second Circuit or U.S. Supreme Court.  Although Sapere baldly asserts that 

“[t]he public importance of this appeal cannot be genuinely disputed,” Request at 8, Sapere fails 

to identify any aspect of the appeal, as opposed to the Chapter 11 bankruptcy case as a whole, 

that is of public importance.  And the only material advancement Sapere identifies is that direct 

appeal will resolve its objections more quickly, id. at 9-10—an insufficient basis for finding 

material advancement. 

A. Sapere’s Appeal Does Not Involve Any Question Of Law For Which 
Certification Is Appropriate 

Certification is only appropriate in narrow circumstances.  To merit the unusual 

procedure of bypassing the district court, an appeal must involve a discrete and controlling 

question of law not already addressed by the circuit court of appeals or the Supreme Court.  As 

the Second Circuit has explained, Section 158(d)(2) is designed to “permit [the circuit courts] to 

resolve controlling legal questions expeditiously and … foster the development of coherent 
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bankruptcy-law precedent.”  Weber v. U.S. Trustee, 484 F.3d 154, 159 (2d Cir. 2007).  Similarly, 

Congress expressed the view that direct appeal may be appropriate “where there is a need to 

establish clear binding precedent at the court of appeals level.”  H.R. Rep. No. 109-31, 109th 

Cong., 1st Sess. (Apr. 8, 2005).  Not all issues or appeals rise to this level.  As a practical matter, 

to hold otherwise would inundate circuit courts on any issue of first impression.  And as a matter 

of law, it is clear that Sapere’s request for certification involves questions that are neither open 

nor pure questions of law. 

Sapere’s assertion that there is no controlling precedent for the issues on appeal is simply 

wrong.  This Court’s denial of Sapere’s Motion under appeal relied directly on the Second 

Circuit’s opinion in In re Dairy Mart Convenience Stores, Inc., 351 F.3d 86 (2d Cir. 2003), 

which held that this Court’s equitable powers under 11 U.S.C. § 105 are limited and thus cannot 

“create substantive rights that are otherwise unavailable under applicable law,” id. at 91-92.  

Order at 6.  Consistent with Dairy Mart, this Court held that it could not acquiesce to Sapere’s 

request to administer the Debtors’ cases under Subchapter IV pursuant to 11 U.S.C. § 105 

because doing so “would directly violate the express requirements of 11 U.S.C. § 103(d).”  Id. 

Moreover, this Court found that Sapere had failed to allege any specific facts to support its 

Motion, including the factual predicates required to pierce the corporate veil between Holdings 

Ltd. and MFGI under United States v. Bestfoods, 524 U.S. 51 (1998).  Order at 9-10.  Consistent 

with § 158(d)(2)(A), Sapere’s request for certification should be denied as to issues like these 

where controlling law in the circuit already exists. 

Certification is also inappropriate as to appeals that do not present “pure questions of 

law.”  Weber, 484 F.3d at 158.  Appellate review is properly denied where a determination of a 

question of law is “too fact-intensive an inquiry for interlocutory review.”  McFarlin v. Conseco 
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Servcs., LLC, 381 F.3d 1251, 1258 (11th Cir. 2004).  Specifically, “[t]he legal question must be 

stated at a high enough level of abstraction to lift the question out of the details of the evidence 

or facts of a particular case and give it general relevance to other cases in the same area of the 

law.”  Id. at 1259.  Weber similarly explained that “Congress believed direct appeal would be 

most appropriate where we are called upon to resolve a question of law not heavily dependent on 

the particular facts of a case.”  Weber, 484 F.3d at 158.  Weber also looked to the Second 

Circuit’s “prior analysis of other grants of ‘discretionary jurisdiction’” for assistance in 

interpreting § 158(d)(2)(A).  Id.  And indeed, cases discussing other forms of discretionary 

jurisdiction, such as 28 U.S.C. § 1292(b) and Fed. R. Civ. P. 23(f), make clear that a controlling 

question of law is one “that the reviewing court ‘could decide quickly and cleanly without 

having to study the record.’”  In re Worldcom, Inc., No. M-47, 2003 U.S. Dist. LEXIS 11160, at 

*29 (S.D.N.Y. June 30, 2003) (quoting Ahrenholz v. Bd. of Trs. of the Univ. of Ill., 219 F.3d 674 

(7th Cir. 2000).  Accordingly, certification is not appropriate where a circuit court will need to 

root through the record in search of facts or of genuine issues of fact. 

Yet, the issues raised in Sapere’s appeal and request for certification implicate precisely 

the kind of fact-intensive questions that preclude certification.  Because 11 U.S.C. § 105 could 

not be used for the purposes sought in Sapere’s Motion, this Court explained that Sapere had to 

show that the Debtors’ Chapter 11 cases should be converted to cases under Chapter 7 and that 

the Debtors acted as “commodity brokers.”  Order at 6.  This Court then found that Sapere had 

failed to identify facts sufficient to support either of these showings.  Sapere’s appeal boils down 

to a dispute about whether this Court properly found that Sapere failed to meet its burden of 

proof that the Debtors acted as commodity brokers.  Certification of these factual determinations 

is beyond the scope of 28 U.S.C. § 158(d)(2)(A). 
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B. Sapere’s Appeal Does Not Involve A Matter of Public Importance 

Section 158(d)(2)(A) also provides for certification of an appeal where an appeal 

involves matters of public importance.  The significance of the Debtors’ Chapter 11 cases as a 

whole is not the factor to be considered under Section 158(d)(2)(A).  Public importance exists 

when the matter on appeal “transcend[s] the litigants and involves a legal question the resolution 

of which will advance the cause of jurisprudence to a degree that is usually not the case.”  In re 

General Motors Corp., 409 B.R. 24, 28 (Bankr. S.D.N.Y. 2009).  “An appeal that impacts only 

the parties, and not the public at large, is not a matter of public importance.”  In re Nortel 

Networks Corp., No. 09-10138, 2010 Bankr. LEXIS 812, at *2 (Bankr. D. Del. Mar. 18, 2010) 

(citations and quotation marks omitted).  Where the issues raised on appeal are specific to the 

facts and circumstances of a particular case and therefore of limited precedential value, the issues 

do not reach the level of public importance required by statute. 

While the Debtors’ Chapter 11 cases are admittedly of public importance, the specific 

issues to be addressed on appeal are not.  Aside from pointing to the potential impact on the 

commodity customers of MFGI, Sapere makes no attempt to explain how the resolution of the 

issues on appeal would advance the development of the law to an unusual degree or impact the 

public at large.  It was not Congress’ intent for direct appeals to have such limited application.  

See In re Nortel, 2010 Bankr. LEXIS 812, at *2.  In sum, granting Sapere’s request for 

certification would do nothing to further any matters of public importance as required by the 

statute.   

C. Resolution Of Sapere’s Appeal Will Not Materially Advance The Case 

Sapere’s Request also fails to identify any manner not already rejected by the courts in 

this Circuit in which immediate appeal “may materially advance the progress of the case or 

proceeding in which the appeal is taken.”  28 U.S.C. § 158(d)(2)(A)(iii).  Sapere’s only argument 
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for expediting this appeal is that the process will be quicker because the appeal need only be 

heard by one court—the Second Circuit.  Request at 9-10.  If certification were available on that 

basis, it would “eliminate appeals to the district court, contrary to the statement by the Second 

Circuit that the normal appellate process should proceed so that the circuit court is provided with 

the views of the district court to aid in the fair decision of the appeal.”  In re Johns-Manville 

Corp., 449 B.R. 31, 34 (S.D.N.Y. 2011).  The Second Circuit has clearly rejected this argument 

as a proper basis for certification.  In Weber, that court explained, “Congress was aware of the 

dangers of leapfrogging the district court in the appeals process … [and probably recognized] the 

salutary effects of allowing some cases to percolate through the normal channels.”  Weber, 484 

F.3d at 160.   And Weber recognized that, even though Congress articulated the goal of 

expeditious resolution of bankruptcy cases, “it did not wish us to privilege speed over other 

goals; indeed speed is not necessarily compatible with our ultimate objective—answering 

questions wisely and well.”  Id.; see also id. (“Courts of appeals benefit immensely from 

reviewing the efforts of the district court.”); H.R. Rep. No. 109-31 (“[I]t is anticipated that this 

procedure will rarely be used in that circumstance or in an attempt to bring to the circuit courts of 

appeals matters that can appropriately be resolved initially by district court judges or bankruptcy 

appellate panels.”). 

Sapere suggests that the Debtors’ Chapter 11 cases will be delayed should this Court 

decline to certify their appeal for direct review.  Request at 9-10.  Sapere argues that it is vital to 

resolve the commodities customers’ right to participate and their priority now to avoid future 

objections and alterations to a plan.  Id.  But while the Debtors’ Chapter 11 cases present 

numerous complex issues, they continue to move forward.  In addition, there are many 

procedural requirements the Debtors must meet before even contemplating filing of a plan, 
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including filing of the Debtors’ schedules, setting a bar date, and finalizing the investigation into 

the Debtors’ financial affairs.  A direct appeal at this time will not materially advance the overall 

progress of the Debtors’ Chapter 11 cases.  Instead, it will only serve as a diversion and hedging 

strategy while Sapere tries to figure out what to do next.  That, it seems, is the true aim of 

Sapere’s appeal and its request for certification. 

Sapere has thus failed to demonstrate that a direct appeal to the Second Circuit will 

materially advance these cases as required by 28 U.S.C. § 158(d)(2)(A)(iii).  Nor has Sapere 

satisfied any other provision of 28 U.S.C. § 158(d)(2)(A), as set forth above.  Accordingly, 

Sapere’s request for certification must be denied.   

CONCLUSION 

For the foregoing reasons, the request for certification should be denied. 

 

Dated: April 13, 2012   Respectfully submitted, 
New York, New York 

 
By:  /s/ Brett H. Miller                                    
 Brett H. Miller 
 
 Brett H. Miller 
 Lorenzo Marinuzzi 
 Melissa A. Hager 
 John A. Pintarelli 
 
Morrison & Foerster LLP 
1290 Avenue of the Americas 
New York, NY  10104 
Tel: (212) 468-8000 
Fax: (212) 468-7900 
bmiller@mofo.com 
lmarinuzzi@mofo.com 
mhager@mofo.com 
jpintarelli@mofo.com 
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