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 : 

In re        : Chapter 11 

 : 
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 : 

 :  Jointly Administered 

Debtors.  : 

--------------------------------------------------------------X 

 

RESPONSE OF SAPERE WEALTH MANAGEMENT, LLC, GRANITE ASSET 

MANAGEMENT AND SAPERE CTA FUND, L.P. TO THE CHAPTER 11 TRUSTEE 

AND MFG ASSURANCE COMPANY LIMITED’S MEMORANDA OF LAW IN 

SUPPORT OF PROPOSED STIPULATION AND ORDER BETWEEN THE CHAPTER 

11 TRUSTEE AND MFG ASSURANCE COMPANY LIMITED REGARDING 

PAYMENT OF LOSS AND REIMBURSEMENT OF COVERED COSTS AND 

EXPENSES 
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Sapere Wealth Management, LLC, Granite Asset Management, and Sapere CTA Fund, 

L.P. (collectively, “Sapere”) hereby responds to the Memorandum of Law of MFG Assurance 

Company Limited in Support of Proposed Stipulation and Order Between the Chapter 11 Trustee 

and MFG Assurance Company Limited Regarding Payment of Loss and Reimbursement of 

Covered Costs and Expenses, dated March 5, 2012 [docket no. 518], and the Memorandum of 

Law of The Chapter 11 Trustee in Support of Proposed Stipulation and Order Between the 

Chapter 11 Trustee and MFG Assurance Company Limited Regarding Payment of Loss and 

Reimbursement of Covered Costs and Expenses, dated March 5, 2012 [docket no. 516] and states 

as follows: 

Introduction 

1.  The motion of the Chapter 11 Trustee for the Debtor, MF Global Holdings, Ltd. 

(“Holdings”), and MFG Assurance Co., Ltd. (“MFGA”)
1
 to lift the automatic stay in this Chapter 

11 case should be denied because: 

a. The 2011-2012 Professional Liability Policies (“2011-2012 MFGA 

Policies”) identified below,
2
 issued by MFGA, insure MF Global Inc.’s (“MFGI”) 

liabilities to its customers, cover MFGI’s wrongful acts of releasing commodities 

customers’ segregated account funds from segregation and have combined limits 

that are insufficient even to cover MFGI’s customers’ out-of-pocket damages;   

 

b. The law requires that the combined proceeds of the 2011-2012 MFGA 

Policies be distributed to, and are vested in, MFGI’s commodities customers 

whose segregated accounts are missing funds,
3
 and that those proceeds are 

property of MFGI’s estate
4
 pending that distribution because the SIPA liquidation 

                                                 
1
  We have written this Response as if the Chapter 11 Trustee and MFGA were two unrelated parties.  However, as a 

matter of law, the Chapter 11 Trustee is the control person who controls MFGA; this is because MFGA is a wholly-

owned subsidiary of Holdings and MFGA is not in liquidation much less being liquidated independently.  The 

Stipulation amounts, in the law, to little more than the Chapter 11 Trustee agreeing with himself to enter an order 

that is detrimental to MFGI’s estate and commodities customers and instead helps non-debtor individuals whom the 

Chapter 11 Trustee wants to favor. 
2
 1-18001-00-11, 1-18002-00-11, 1-18003-00-11, 1-18004-00-11, 1-18005-00-11, 1-18005-01-11, 1-18006-00-11, 

1-18009-00-11, 1-18010-00-11, 1-18011-00-11, 1-18011-01-11, 1-18012-00-11.  The policies consist of a primary 

liability policy and a series of excess liability policies that collectively provide $120 Million in coverage to MFGI. 
3
 We use the term segregated accounts to mean all commodities customers’ accounts that MFGI had a duty to 

protect under applicable law and CFTC regulations, including 4d and 30.7 protections.  
4
 Movants have moved to lift the automatic stay in this Chapter 11 case.  However, the automatic stay applicable in 

the SIPA Liquidation Case applies to the Policy proceeds.  Movants have not moved to lift that stay.  The 

commencement of a SIPA liquidation operates as an automatic stay of, inter alia, “the commencement or 
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2 

trustee has the fiduciary obligation to obtain those proceeds from MFGA and 

distribute them to MFGI’s commodities customers as promptly as possible;
5
   

 

c.  The interest of MFGI’s estate and the commodities customers who filed 

claims against MFGI in the SIPA liquidation case trumps the interests of the non-

debtors to whom the Chapter 11 Trustee and MFGA propose to pay the policies’ 

proceeds; and 

 

d. To the extent the automatic stay in this Chapter 11 case is to be lifted,
6
 

it should be lifted solely for the purpose of allowing the policies’ proceeds to be 

obtained for and distributed to MFGI’s commodities customers. 

 

2.  MFGA presently owes MFGI’s commodities customers the policies’ combined limits 

because the commodities customers already sustained out-of-pocket damages from MFGI’s 

wrongful acts that far exceed the policies’ combined limits of $120,000,000.  As we discuss 

below, MFGI’s insolvency vested its commodities customers with the right to the policies’ 

proceeds. 

3.  MFGI’s commodities customers seek in other courts to recover the full balance of the 

damages to which the law entitles them (i.e., out-of-pocket loss plus other tort damages) from 

non-debtor persons whose acts and omissions caused MFGI’s breach of its duty to maintain fund 

segregation.  The non-debtors whom the MFGI commodities customers sued consist of former 

directors and officers and others (Jon Corzine, et al.).  If the Chapter 11 Trustee and MFGA were 

to have their way, these liability policies’ proceeds would not be used to pay down a portion of 

MFGI’s existing liability to its commodities customers for their out-of-pocket loss.  Instead, the 

policies’ proceeds would be diverted from the injured persons whose claims the policies cover 

                                                                                                                                                             
continuation . . . of a judicial, administrative, or other action or proceeding against the debtor,” or “any act to obtain 

possession of . . . or to exercise control over property of the estate.” 11 U.S.C. § 362(a)(1), (3); SIPA § 78fff(b) 

(applying chapter 3 of Title 11). 
5
  SIPA directs the SIPA trustee to make distributions to customers “as promptly as possible.”  15 USC § 

78fff(a)(1)(B). 
6
 MFGI is 100%-owned (indirectly) by Holdings.  If MFGI were to waste the policies’ proceeds by allowing them to 

be diverted to former officers and directors of MF Global-related companies and others, instead of paying down 

MFGI’s liability to commodities customers, that would waste MFGI’s estate.  Because Holdings’ estate includes its 

interest, as ultimate corporate parent, in MFGI, the automatic stay in this Chapter 11 case also stays MFGA from 

paying policy proceeds to anyone other than commodities customers. 
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and who have vested rights to the proceeds protected by N.Y. Ins. Law  § 3420(a)(1),
7
 and 

instead used by Corzine, et al. to defend against actions by MFGI’s commodities customers.  

Because defense costs erode the policies’ limits, this would also waste MFGI’s estate property 

and would unlawfully subordinate the rights of MFGI’s commodities customers in order to favor 

Corzine, et al.  The Chapter 11 Trustee’s and MFGA’s positions are outrageous, unjust, 

inequitable, legally untenable and absurd. 

4.  The 2011-2012 MFGA Policies are professional corporate liability policies that cover 

MFGI’s liability for third-party claims by its commodities customers.  The 2011-2012 MFGA 

Policies are not “D&O” policies whose distinct purpose is often to provide coverage only for the 

directors and officers.   

5. From and after October 31, 2011, MFGI’s liability to commodities customers for 

MFGI’s breach of its duty as a futures commission merchant (“FCM) (also called a commodities 

broker) to return to the commodities customers all of the funds in their segregated accounts has 

been known to exceed substantially the combined limits of the Policies. This fact is not subject to 

genuine dispute.  Indeed, the Trustee’s latest estimate of MFGI’s shortfall in commodities 

customers’ segregated account funds is $1.6 Billion.  See SIPA Trustee’s Feb. 10, 2012 Update 

on Estimated Commodities Deficiency and Claims Process. Because the covered loss exceeds 

the policies’ combined limits, the proceeds of the policies must be paid now, in full to the injured 

victims (MFGI’s commodities customers) toward reducing the massive damages they sustained. 

  6. Sapere filed a motion in the MFGI SIPA proceeding, Case No. 11-2790 (MG) SIPA, 

for the entry of an order, judgment and decree that the SIPA Trustee make restitution to MFGI’s 

commodities customers of $120,000,000, to be paid from the proceeds of the 2011-2012 MFGA 

                                                 
7
 The commodities customers rights to the policies’ proceeds vested under Section 3420(a)(1) on October 31, 2011.  

Even if one were to pretend for sake of argument that no bankrupt’s estate considerations apply under bankruptcy 

law, the commodities customers’ rights to the policies’ proceeds have precedence over purported rights of the non-

debtor defendants to defense costs in the tort cases, because of the common law’s “first in time, first in right” 

principle; the commodities customers’ right to the combined policy proceeds vested before they commenced the tort 

actions against the non-debtors. MFGA cannot in good faith maintain a contrary position. 
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Policies, and that the Trustee make written claim on MFGA under such policies for such 

purpose. (SIPA Docket No. 1113)  Sapere requests that the SIPA Trustee distribute the proceeds 

of these policies to commodities customer claimants on a pro rata basis.  This distribution to 

commodities customer claimants is consistent with the fundamental equitable principles of 

bankruptcy, the customers’ rights under the Commodity Exchange Act, 17 CFR § 190, and the 

Bankruptcy Code provisions specifically governing liquidation of an FCM, that MFGI’s 

commodities customer creditors of equal priority receive pro rata shares of debtor MFGI’s 

property in preference to all others.   No just reason exists that the Court should instead facilitate 

the Chapter 11 Trustee and MFGA to subvert the purpose of a professional liability insurance 

policy – that being to pay the damages sustained by third-party customers of the insured entity.  

No just reason exists that the SIPA trustee not promptly take possession of these insurance 

policies’ proceeds and distribute them to MFGI’s commodities customers as partial payment for 

their damages, restitution and compensation for funds missing from their segregated accounts.  

Moreover, MFGA concedes, and Sapere agrees, that injured parties (i.e., MFGI’s commodities 

customers) have vested rights under insurance law to the policy proceeds.  Thus, the real issue 

before the Court is whether or not the policy proceeds will be distributed to MFGI’s 

commodities customers in the SIPA liquidation case, or outside it because according to the 

Chapter 11 Trustee and MFGA, the proceeds are not MFGI estate property.   

1. The Proceeds of the 2011-2012 MFGA Policy Are Property of the MFGI 

Estate for the Purpose of Distributing Them to MFGI’s Commodities 

Customers 

 

7. The 2011-2012 MFGA Policies are corporate professional liability policies that 

provide coverage to Holdings and its subsidiaries, including MFGI, and that also provide 

coverage to MF Global employees.  The 2011-2012 MFGA Policies are not insurance policies 

whose primary purpose are to provide director and officer (“D&O”) coverage, nor are their 

purposes to provide coverage solely to Holdings.  Significantly, the 2011-2012 MFGA Policies 
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insure wrongful acts by the insured arising out of services performed for a customer or client, 

such as MFGI’s services as an FCM for commodities customers.  In sum, 2011-2012 MFGA 

Policies cover MFGI’s liability for the claims made by commodities customers (including 

Sapere) during the period May 31, 2011, through May 31, 2012, for MFGI’s breach of its duty to 

return to the commodities customers all of the funds in their segregated accounts.  As a result, 

the proceeds of the 2011-2012 MFGA Policies are extremely valuable to the MFGI estate.  The 

MFGI commodities customers have already asserted written claims against MFGI for their 

missing funds that undisputedly exceed the 2011-2012 MFGA Policies combined limits.  

Therefore, the 2011-2012 MFGA Policies proceeds are due and payable now to the MFGI estate 

for distribution to the commodities customers, subject only to the ministerial act of the SIPA 

Trustee’s reporting the Loss “in writing” to MFGA.  

8. In general, a court’s treatment of insurance proceeds of directors and officers insurance 

is highly dependent on the policy language and the facts and circumstances of the case. See In re 

Sacred Heart Hospital of Norristown, 182 B.R. 413 (Bankr. E.D. Pa. 1995)  Here, both the 

language of the 2011-2012 MFGA Policies and the fact that commodities customers have 

already made covered claims dictates that the 2011-2012 MFGA Policies’ proceeds are in the 

MFGI estate in order to pay the commodities customers part of their damages.  The language of 

the 2011-2012 MFGA Policies reveals that they are not “D&O” insurance policies.  In the 2011-

2012 MFGA Policies, there is no and there are no distinctions among Side A, Side B, and Side C 

coverage, there is no priority of payments scheme, and there is a single aggregate limit of 

liability for each policy.  Indeed, the nature and scope of 2011-2012 MFGA Policies clearly 

provides MFGI coverage for third party claims by commodities customers.  The relevant 

language is: 

The insurer shall pay on behalf of the insured for all loss arising out a wrongful act 

which gives rise to a claim first made against an insured by a third party during the policy 

period (or discovery period, if applicable) and reported in writing to the insurer pursuant 

to the terms of this policy. 
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6 

 

9.  A brief overview of these definitions is necessary.  The insured means, “the insured 

entity and the individual insured.”
8
 (Section 2.15).  The insured entity means “the policyholder 

and its subsidiaries
9
 and in the event a bankruptcy proceeding shall be instituted by or against the 

Insured entity, the resulting debtor in possession (or equivalent status outside the United States).”  

(Section 2.16).  The Policyholder is MF Global Holdings, Ltd. (Section 2.21 and Schedule, Item 

1).  As MFGI is a wholly owned subsidiary of Holdings (See Chapter 11 Trustee’s Supplemental 

Filing, Jan. 19, 2012 at Ex. A p. 199, Docket No. 382-1), MFGI is an insured.   

10. By filing their claims with the Trustee, the commodities customers have made claims 

against MFGI (an insured) for purposes of the Policies.
10

  Each Policy states that “[]Claim means 

… (ii) any written demand from any person or entity, seeking monetary damages or other relief, 

including non-pecuniary relief, from an insured for the results of any specified wrongful act; ….”  

Moreover, the covered damages have already occurred.  This is because hundreds of millions of 

dollars (in excess of the Policies’ aggregate limits) were missing on October 31, 2011, from 

commodities customers’ segregated accounts at MFGI.
11

  The Trustee has since determined that 

the best estimate of the amount still missing is $1.6 Billion.  Irrespective of the precise amount, 

the damages actually-incurred exceed $120,000,000.  The commodities customers’ claims seek 

relief for the results of a wrongful act.   

                                                 
8
 “Individual Insured means any past, present or future natural person employed by the insured entity in the ordinary 

course of the services of the insured entity and whom the insured entity compensates by way of salary or wages and 

has the right to govern or direct the performance of that person’s duties.  (Section 2.14)”  The MFGA Policies also 

set forth categories of individuals that fall within Individual Insured.  
9
 “2.29 Subsidiary means any company in which the policyholder either directly, or indirectly through one or more 

of its subsidiaries: 

 (i) controls the composition of the board of directors; 

 (ii) controls more than half of the voting power; or 

 (iii) holds more than half of the issued share capital. 

 Cover under this Policy is automatically afforded to any subsidiary which the policyholder creates, either 

directly or indirectly through one or more of its subsidiaries, after the inception date of this policy. 

 Cover as is afforded to any subsidiary under this policy shall only apply for wrongful act(s) or other 

covered acts, committed while such entity is or was a subsidiary of the policyholder, unless otherwise 

agreed by the insurer.” 
10

   See SIPA liquidation case claim nos. 900008443 through 900008446 in respect of Sapere. 
11

  MFGI’s wrongful acts damaged Sapere and the other commodities customers when MFGI’s customers’ funds left 

segregation in violation of the Commodity Exchange Act and CFTC regulations.   
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11.  Each Policy states: 

“2.32  Wrongful act means any actual or alleged act, error or omission by the insured, or 

by any other person for whose act, error or omission the insured is legally responsible, 

arising out of the provision of, or failure to provide, the services.  For the avoidance of 

doubt, the term “act, error or omission” as used in the foregoing, shall include, but not be 

limited to any: 

 

(i) breach of duty, breach of trust (including, but not limited to, breach of 

constructive trust), breach of fiduciary duty, neglect, error, misstatement, 

misleading statement, misrepresentation, libel, slander, omission or breach of 

warranty of authority; or 

(ii) breach of any statute enacted anywhere in the world (including any statutory 

provisions and/or rules or regulations made by any regulatory body or authority 

thereunder, and including any award of any referee, arbitrator, the Financial 

Services Ombudsman or any other ombudsman by the Secretary for Trade and 

Industry or similar regulator or by any self-regulatory organization, or by any 

competent professional body by whose rules the insured is bound. 

(iii)  Other breach of duty to a third party which is actionable in law, in tort, or 

actionable in delict or quasi-delict in respect of Scotland. 

 

12. MFGI’s failure to return all segregated account funds to commodities customers 

(including Sapere) comprises wrongful acts including, among others, breach of duty, error, 

breach of statute (the Commodity Exchange Act), breach of rules and regulations (of the CFTC) 

and breach of duty actionable in tort.  

13.  Each Policy states that:   

“2.27  Services means financial or professional services or other activities performed by 

the insured or by any other person for whose act, error or omission the insured is legally 

responsible performed for customers or clients (or prospective customers or clients) of the 

insured, and shall include, but shall not be limited to, all administrative, back office or 

other operations (including, but not limited to, technology functions) of the insured entity 

which support the provision of these services or activities.” 

 

14.  MFGI’s insured services include services as an FCM for the commodities customers 

including MFGI’s control and maintenance of their segregated accounts as segregated at all 

times.
12

 

                                                 
12

   In contrast to the insurance-covered Claims of MFGI’s commodities customers, the Liability Policy does not 

cover the securities class actions by purchasers and sellers of securities issued by MF Global Holdings, Inc. against 

Corzine, et al.  This is because, among other things, the putative members of the securities class actions are not 

customers and clients to whom MF Global Holdings, Inc. provided services. 
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15. MFGI’s commodities customers (including Sapere) first made their claims with the 

Trustee during the Policy Period.  Each Policy states:  “2.22  Policy period means the period of 

time from the inception date to the earlier of:  (i) the expiry date specified in Item 1 of the 

Schedule; or (ii) the effective date of cancellation of the policy.”  The inception date of each 

Policy is 12:01 a.m. on May 31, 2011 and the expiry date of each Policy is 12:01 a.m. on May 

31, 2012.  MFGI’s commodities customers made their claims between October 2011, and 

January 31, 2012, which was the commodities customers’ last day to file their claims with the 

Trustee.  The Trustee reported that he received more than 25,000 claims from commodities 

customers.  [See doc. no. 977] 

16.  Sapere agrees with the MFGA that the liquidation of MFGI (the insured) does not 

relieve MFGA of its obligation to pay injured parties (i.e., MFGI’s commodities customers) for 

covered losses. (MFGA’s Memorandum of Law at pg. 13)   As conceded by MFGA, “§ 

3420(a)(1) of the New York Insurance Law—to which the Policies are subject—requires that 

any contract or policy for liability insurance provide that: 

the insolvency or bankruptcy of the person injured, or the insolvency of the 

insured’s estate, shall not release the insurer from the payment of damages for 

injury sustained or loss occasioned during the life of and within the coverage of 

such policy or contract.” 

 

(MFGA’s Memorandum of Law at pg. 13 (citing N.Y. Ins. Law § 3420(a)(1)(McKinney 

2009).  As discussed earlier, MFGI’s commodities customers are injured persons whose damages 

(i.e., amounts taken from their segregated accounts) are covered under the 2011-2012 MFGA 

Policies.   Sapere further agrees with MFGA that where the insolvent insured  has caused injury 

covered by the policy, an insured’s liquidation filing causes the insured to be divested of its 

interest in the proceeds of the policy to the extent that those proceeds are needed to compensate 

the injured party, which proceeds at that point vest in the injured party.  (MFGA Memorandum 

of Law at pg. 14).   
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 17.  Here, the $120,000,000 proceeds of the 2011-2012 MFGA Policies “vested” on 

October 31, 2011, in MFGI’s commodities customers, because segregated account funds in 

excess of $120,000,000 were missing on and after October 31, 2011, when the SIPA liquidation 

case commenced.  The Chapter 11 Trustee and MFGA cannot now, belatedly and in the guise of 

a motion for relief for the automatic stay in this Chapter 11 case, purport to “de-vest” the MFGI 

commodities customers of those insurance proceeds.
13

  Additionally, the SIPA Trustee has a 

fiduciary duty to report the covered losses of the commodities claimants “in writing” to MFGA 

so that the MFGI commodities customers will receive the benefits of their vested rights and so 

that these vested rights are not wasted as a result of post-October 31, 2011, from un-injured, non-

debtors demand for defense costs to defend against injury they inflicted on the MFGI 

commodities customers in whom the insurance proceeds previously vested.  

18. The Chapter 11 Trustee’s argument that the former officers and directors and others 

have a priority right to the 2011-2012 MFGA Policies’ proceeds is contrary to law and 

fundamentals of bankruptcy.  What makes the present situation even more inexplicable is that of 

all cases cited by the Chapter 11 Trustee, none involve a set of facts in which the trustee is 

attempting to channel insurance proceeds away from the Debtor’s estate. See, e.g., In re Graham 

Square, Inc., 126 F.3d 823 (6th Cir. 1997); In re Allied Digital Techs., 306 B.R. 505 (Bankr. 

D.Del. 2004); In re CyberMedica, Inc., 280 B.R. 12 (Bankr. D. Mass. 2002); In re Vote, 276 

F.3d 1024 (8th Cir. 2002). As explained above, the commodities customers have the priority 

right to receive distribution of the policies’ proceeds.  The SIPA Trustee has a fiduciary 

obligation to obtain those proceeds and distribute them to the customers pro rata.  When an 

                                                 
13

 MFGA also makes the argument that former officers and directors would have a direct right of action for an 

unsatisfied judgment against it if the officers and directors were not paid their defense costs.  This argument is 

without merit because the entire proceeds of the 2011-2012 MFGA Policy proceeds vested to the commodities 

customers on October 31, 2011.  If these proceeds are not distributed to the commodities customers, the 

commodities customers would be the parties who would have claims against MFGA.  Also, when MFGA honors its 

obligation to pay the claims of the MFGI commodities customers, MFGA fulfills its obligations and owes no 

obligations to the non-injured party, non-debtor individuals who MFGI’s commodities customers have sued in other 

courts. 
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insurance policy provides the debtor with coverage for third party claims and also covers 

directors and officers, courts have consistently found the estate has sufficient interest to bring the 

proceeds into the estate.  In re Sacred Heart Hospital of Norristown, 182 B.R. 413 (Bankr. E.D. 

Pa. 1995).  As stated by the court in Sacred Heart Hospital of Norristown:  

Faced with the typical situation in which a debtor corporation’s liability policies provide 

the debtor and thus the estate with direct coverage against third party claims, virtually 

every court to have considered the issue has concluded that the policies and clearly the 

proceeds of those policies are part of debtor’s bankruptcy estate, irrespective of whether 

those policies also provide liability coverage for debtor’s directors and officers. 

 

 Id. 

  19. Under the 2011-2012 MFGA Policies, the insureds share an aggregate limit of 

liability and defense costs waste the aggregate limit, so it is critical that these proceeds be 

preserved under the stay for the benefit of the estates.  The court in Sacred Heart Hospital of 

Norristown found this fact to be a critical factor in holding that the insurance policy proceeds in 

that case were part of the estate: 

More important, however, is the fact that the Debtor’s own liability exposure is also 

covered by the D&O Policy.  Proceeds available for the Debtor’s liability exposure are 

not segregated from the proceeds available to the directors and officers.  Thus, the Debtor 

is indeed an insured and has a sufficient interest in the Proceeds as a whole to bring them 

into the estate.  

 

Id. 

20.  Having been provided with the texts of the MFGA 2011-2012 Policies (albeit 

belatedly after MFGA and the Chapter 11 Trustee filed a stipulation to pay the proceeds instead 

to former officers and directors and others), it is clear that the issue is not whether the policies’ 

proceeds are property of Holdings’ Chapter 11 estate, but whether they are property of MFGI’s 

liquidation estate.
14

  By denying that the foregoing principles apply here, the Chapter 11 Trustee 

and MFGA are really saying that distribution of this MFGI estate asset (i.e., the liability policies’ 

                                                 
14

   The liability policies’ proceeds are not Holdings’ Chapter 11 estate property because Holdings has no customers 

or clients to whom Holdings provided services.  Although Sapere has contended that MFGI’s commodities 

customers are also Holdings’ commodities customers, the Chapter 11 Trustee and the Statutory Creditors Committee 

disagreed and this Court upheld their arguments.  Although Sapere has appealed that ruling, a ruling either way on 

those issues still results in the commodities customers’ being entitled to the policies’ proceeds. 
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proceeds) to the MFGI commodities customers should not take place in the SIPA liquidation 

case as with other assets of MFGI’s estate, but elsewhere.  As MFGA has conceded, the MFGI 

commodities customers as persons injured by MFGI’s wrongful acts have vested rights to the 

combined proceeds of the policies.  If the policies’ proceeds are not property of MFGI’s 

liquidation estate, then they would not be distributable in the SIPA liquidation of MFGI.  Thus, 

the only real issue is whether the policy proceeds covering MFGI’s liability to its commodities 

customers should be distributed in the SIPA liquidation of MFGI’s estate.   

21. In arguing that the MFGA 2011-2012 Policies’ proceeds are not part of any estate, the 

Chapter 11 Trustee pretends that they are D&O policies and cites In re: Downey Financial Corp, 

428 B.R. 595 (Bankr. D. Del. 2010).  The Trustee’s reliance on Downey Financial Corp is 

misplaced because the facts of that case and the policy at issue bear no similarities to the 2011-

2012 MFGA Policies’ language, the claims made against the insured and the circumstances 

surrounding the collapse of the MF Global enterprise.
15

    

22. In contrast to the policies in Downey Financial Corp, here, the 2011-2012 MFGA 

Policies provide professional liability coverage and cover MFGI’s liability for the claims made 

by commodities customers for MFGI’s breach of its duty to return to the commodities customers 

all of the funds in their segregated accounts. The 2011-2012 MFGA Policies do not have Side A, 

Side B, and limited Side C coverage for securities claims.  Unlike Downey Financial Corp, there 

are currently claims against the MFGI estate that exceed the $120,000,000 in coverage provided 

                                                 
15

 Analysis of both the policy and the facts are critical because, as noted by that court, “Cases determining whether 

the proceeds of a liability insurance policy are part of the estate are controlled by the language and scope of the 

specific policies at issue.”  Id. at 603.  The policy in that case was classic D&O insurance that featured Side A, B, 

and C coverage.  Specifically, the Policy provided for “(1) direct coverage to the Insureds for damages and defense 

costs; (2) indemnification coverage to the Debtor; and (3) entity coverage to the Debtor.”  Id. at 604.   The Side C 

entity coverage was limited to securities claims against the Debtor.  The court noted the entity coverage and looked 

to the whether the entity coverage was protecting the estates other assets from diminution.  In doing so, the court 

looked to the actual facts of the underlying securities claims against the estate.  Importantly, the court declared that, 

“the district court dismissed the plaintiffs’ Second Amended Consolidated Complaint as to all the Insureds, with 

prejudice, on August 21, 2009.  Moreover, the lead plaintiff in the Securities Class Action filed, and this Court 

approved, a motion allowing the lead plaintiff to dismiss the Securities Class Action as to the Debtor, and to 

withdraw the lead plaintiff’s proof of claim.  Thus, the Securities Class Action is now terminated as to the Insured 

and the Debtor.”  Id. at 605.  In that setting, the Court found that the entity coverage was no longer protecting the 

estate’s other assets from diminution. 
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by the 2011-2012 MFGA Policies.  Moreover, although the former directors and officers may be 

involved in securities class action litigation, the 2011-2012 MFGA Policies do not cover the 

securities class actions.  This is because the securities plaintiffs are not customers of an insured 

entity making claims for wrongful acts in connection with services provided to them by an 

insured entity.  The facts here are starkly different than the facts in Downey Financial Corp and 

dictate that the MFGA Policy proceeds are part of the MFGI estate. 

23. Further, as a matter of historical fact, the MFGA Policies were used to cover MFGI 

and actions involving customers.  On Exhibit C to MFGA’s Memorandum of Law, MFGA 

provides the MFGA Policy’s Open Claims Bordereaux.  With respect to pre-bankruptcy 

insurance claims, MFGI is a named party in 11 out of 17 claims.  On Exhibit A to the Chapter 11 

Trustee’s Memorandum of Law, MFGI is a named party in 7 out of 9 claims.    MFGA and the 

Chapter 11 Trustee cannot now be heard to argue that the MFGA Policies are “in essence and at 

its core, a D&O Policy remains a safeguard of officer and director interests and not a vehicle for 

corporate protection.”  Chapter 11 Trustee’s Memorandum of Law at pg. 17 (citing Adelphia 

Comm. Corp., 285 B.R. 598).   The 2011-2012 MFGA Policies’ language and the historical 

claims under the substantially similar 2010-2011 MFGA Policies exposes the Chapter 11 

Trustee’s argument as nothing more than a bogus assertion that was concocted solely for the 

purposes of litigating this issue. 

2. The Bankruptcy Code Requires that the MFGA Insurance Proceeds be Distributed 

to Commodities Customers on a Pro Rata Basis 

24. It cannot be legitimately disputed that commodities customers of MF Global have 

suffered devastating financial loss arising out of a wrongful act of MGFI.   It is not disputed that 

on October 31, 2011, the CFTC was advised by General Counsel for MFGI that MFGI’s 

segregated accounts containing customer property and funds had a “significant shortfall.”  MFGI 

originally reported a shortfall of $600+ Million.  The SIPA Trustee has estimated that this 

shortfall is much higher and could be as high as $1.6 Billion and that it first became manifest, at 

11-15059-mg    Doc 574    Filed 03/19/12    Entered 03/19/12 17:00:48    Main Document   
   Pg 13 of 27



13 

the latest, on October 26, 2011.  As the CFTC has stated in the SIPA proceeding, “Segregation of 

customer funds is the foundation of customer protection in the commodity futures and swaps 

markets.  Segregation must be maintained at all times, pursuant to Section 4d of the Commodity 

Exchange Act (the “Act”) and Commission Regulation 1.20.”
16

  The SIPA Trustee has stated that 

the commodities customer property “should have been segregated by MFGI’s former 

management for the benefit of MFGI’s U.S.-based trading customers.”
17

 

25. This Court is empowered to enter an order that lifts the Chapter 11 automatic stay (if 

it otherwise applies) so as to allow the SIPA Trustee to collect and distribute the MFGA Policy 

proceeds to commodities customers.  Under SIPA section 78fff-1(b), and section 105(a) of the 

Bankruptcy Code, the Court is authorized to “issue any order, process, or judgment that is 

necessary or appropriate to carry out the provisions of this title.”  11 U.S.C. § 105(a).  Section 

105(a) grants bankruptcy courts broad statutory authority to enforce the Bankruptcy Code’s 

provisions either under the specific statutory language of the Bankruptcy Code or under 

equitable common law doctrines.  See Momentum Mfg. Corp. v. Employee Creditors Comm. (In 

re Momentum Mfg. Corp.) 25 F.3d 1132, 1136 (2d Cir. 1994). 

26. The only reason that MFGI has not yet collected, and MFGA has not yet paid the 

proceeds to MFGI, is because the SIPA Trustee has failed to report “in writing” to the Liability 

Insurer the insured Loss as per the “Insurance Cover” clause in the MFGA Policies and demand 

payment and that the Liability Insurer believes (incorrectly) that MFGI’s Loss does not occur 

until the commodities customers obtain a judgment or order from this Court that requires the 

$120,000,000 in insurance proceeds to be paid to the commodities customers as restitution, 

compensation or damages.   Neither this Court nor the SIPA Trustee should tolerate a situation in 

                                                 
16

 Statement of Commodity Futures Trading Commission in Support of Trustee’s Emergency Motion for An Order 

Approving the Transfer of Certain Segregated Customer Commodity Accounts of MF Global Inc. and Related 

Margin and Motion for Expedited Hearing, dated November 2, 2011. 
17

 Expedited Motion to Approve Further Transfers and Distributions for MF Global Inc. United States Commodity 

Futures Customers, dated November 29, 2011. 
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which the defense costs of the individual insureds, including MFGI management who breached 

their duty to MFGI customers, are allowed to exhaust the policy proceeds at the expense of 

MFGI’s estate and that of MFGI’s customer claimants. 

27. Fundamental principles of bankruptcy dictate that the MFGA Policy proceeds should 

be distributed pro rata to commodities claimants of the MFGI estate.  The purposes of any 

bankruptcy proceeding are to maximize the assets available for satisfaction of creditors’ claims 

and the equitable distribution of those assets among creditors.   The U.S. Supreme Court has 

stated that “[e]quality of distribution among creditors is a central policy of the Bankruptcy Code.  

According to that policy, creditors of equal priority should receive pro rata shares of the debtor’s 

property.” Begier v. IRS, 496 U.S. 53, 58 (1990).  When the available asset is insurance 

proceeds, the asset should be distributed in accordance with the equitable distribution policy of 

bankruptcy.  This court should control the distribution of the 2011-2012 MFGA Policy proceeds 

so as to prevent an unjust race to deplete the proceeds by the non-debtor individual insureds and 

oversee the claims in an equitable fashion.
18

   

28. Further, under New York law, the MFGI commodities customers are entitled to share 

in the proceeds of the 2011-2012 MFGA Policy proceeds.  Indeed, the Second Circuit has held 

that, under New York Law, a claimant in SIPA liquidation may share in insurance proceeds held 

by a bankrupt debtor.  See In re F.O. Baroff Co., 555 F.2d 38 (2d Cir. 1977); See also In re 

Bernard L. Madoff Inv. Sec. LLC, 654 F.3d 229, 239 (2d Cir. 2011) (noting that a claimant in 

                                                 
18

 This “race” runs afoul of the equitable principles of bankruptcy law, as stated by the court in 

In re Metro. Mortg. & Sec. Co.: 

Under principles of insurance law, all entities or persons having an interest in the 

policy proceeds would engage in a race to judgment or settlement with the fleetest 

claimants realizing upon their interest while the slower claimants were deprived 

of their interest. Such a result is contrary to the fundamental principle of 

bankruptcy law that all of the debtors’ interests in property are to be equitably 

distributed. The problem is worsened in this case by the fact that the cost of 

determining each claimant's interest in the policy proceeds may deplete the 

proceeds before all but the very fleetest claimants recover. 

325 B.R. at 857. 
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SIPA liquidation may share in insurance held by bankrupt debtor).  Both the United States 

Bankruptcy Code and New York insurance law dictate that commodities customers receive pro 

rata distribution of the 2011-2012 MFGA Policy proceeds. 

3.  MFGA and the Chapter 11 Trustee Have not Established “Cause” for Relief from 

the Automatic Stay so as to Disburse the Policy Proceeds to Corzine, et al. 

 

29. The Trustee and MFGA contend that, if and to the extent the proceeds of the 2011-

2012 MFGA Policy proceeds are part of the Holdings Chapter 11 estate, then “cause” exists to 

divert the policy proceeds from the MFGI estate and instead to use them to pay defense costs of 

non-debtor former officers, directors, and employees of Holdings and other non-debtors.  Neither 

the Chapter 11 Trustee nor MFGA, however, can demonstrate that there is “cause” to lift the 

automatic stay imposed by Section 362 for this purpose.  This is because the MFGI estate has 

already sustained losses in excess of the $120,000,000 2011-2012 MFGA Policy coverage.  The 

MFGI estate’s interest in the 2011-2012 MFGA Policies’ proceeds greatly outweighs any 

putative “harm” to non-debtors.  

 30. Both the Trustee and the Liability Insurer come woefully short in meeting their 

burden to lift the automatic stay for the purpose of paying the policies’ proceeds to individuals 

such as Jon Corzine, et al.  It is absurd to suggest, as the Chapter 11 Trustee and Liability Insurer 

do, that the harm to the non-debtor individual insureds by not being paid defense costs outweighs 

the interest of the MFGI estate that knows it owes liability to customers well in excess of the 

policies’ combined limits and currently has claims well in excess of the 2011-2012 MFGA 

Policy limits.   The former officers and directors of MF Global are no worse off than ordinary 

litigants when liability policies cannot pay the undisputed part of their employer’s liability much 

less plaintiffs’ losses in their entirety.  The individual insureds allegedly caused over $1.6 Billion 

to go missing from the segregated accounts of commodities customers. That also triggers the 

prospect of additional damages recoverable in tort.  To suggest that the importance of defending 

these wrongful acts outweighs the importance of returning to the commodities customers a 
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portion of that which they are indisputably owed is nothing short of offensive. Allowing the 

defense costs for these non-debtor individuals to escape the MFGI estate and distribution to 

MFGI’s commodities customers defies the purpose of SIPA, the Bankruptcy Code, the CFTC 

rules and all notions of equity in the law. 

31. The Chapter 11 Trustee also makes the argument that “a successful defense of the 

claims by the individual insured will help the Debtors’ estates to defend any related claims 

against them and protect the Debtors’ estates from claims that could be asserted directly against 

the Debtors through the bankruptcy claim process.”  (Chapter 11 Trustee Memorandum of Law 

at pg. 14).  This argument is specious.   The harm to the insured MFGI estate, which currently 

has covered losses of more than the liability policies combined limits (i.e., $120,000,000 out of 

up to $1.6 Billion of missing commodities customer money), greatly outweighs this speculative 

benefit to Holdings that non-debtor individuals favored by the Chapter 11 Trustee and his staff 

are “protecting” the Chapter 11 estate by defending claims made against them personally by 

commodities customers.  MFGA also advances several arguments why “cause” exists.  These 

arguments are similarly based on the “harm” that would be inflicted on the non-debtor individual 

insured if their defense costs were to remain subject to the Section 362 stays.  As discussed 

above, in no way does this purported harm outweigh the harm to the MFGI estate.  Indeed, the 

argument is a red herring because MFGA presently owes the combined limits of the policies to 

MFGI’s commodities customers whose rights are vested under insurance law. 

4. Commodities Customers Have Standing as Tort-Claimant Creditors 

32. As a creditor of Holdings, Sapere has an absolute right to be heard on any basis.  At 

the very least, Sapere has standing as a tort-claimant creditor of Holdings, and it is axiomatic that 

tort claimants are creditors in a Chapter 11 case.   In its complaint, Sapere brought an action 

against several individuals, jointly and severally, for their actions that contributed to the loss of 

over $90+ Million of Sapere’s funds.  These individuals include the non-debtor former directors 
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and officers of Holdings and other non-debtor individuals on whose behalves the Chapter 11 

Trustee and MFGA wish to make defense cost payments under the Policies. 

33. MFGI’s commodities customers became tort creditors not later than October 26, 

2011, which is at least the latest date when (as the SIPA Trustee conceded in his report dated 

February 6, 2012) “MFGI experienced a shortfall in 4(d) customer funds beginning during the 

day on Wednesday, October 26
th

.”  Although Sapere does not accept that this was the first day 

during which wrongdoing occurred,
19

 it is clear that Sapere’s status as a tort claimant had 

matured at least as of October 26, 2011.  Under New York law, Sapere became a tort claimant no 

later than that date.  See  Shelly v. Doe, 249 A.D.2d 756, 671 N.Y.S.2d 803, 805 (N.Y. App. Div. 

1998) (“[I]t is now accepted that the relationship of debtor and creditor [in tort cases] arises the 

moment the cause of action accrues.”).  

34. The Chapter 11 Trustee offered nothing more than a conclusory assertion in his 

memorandum that Sapere is not a creditor of Holdings.  As stated above, the Chapter 11 

Trustee’s contention is frivolous as a matter of law.  The Chapter 11 Trustee also adds that 

Sapere never named any of the debtors as defendants.  That statement is both false as to MFGI 

and misleadingly specious as to Holdings.  Tortfeasors are subject to joint and several liability; a 

claimant can pick and choose exactly who to name as a defendant in which lawsuit and when and 

where to make a claim against any particular tortfeasor.  This is a legal right of Sapere that 

cannot be impugned.  Sapere made written claims against MFGI in the SIPA liquidation case; 

see SIPA liquidation case claim nos. 900008443 through 900008446.
20

  The reason for not suing 

Holdings is obvious, given the automatic stay in the Chapter 11 case.  However, if only through 

the doctrine of respondeat superior, Sapere is a tort-claimant creditor of Holdings as Sapere’s 

complaint in the US District Court for the Southern District of New York (11-Civ-7866-VM) 

                                                 
19

   There has been no discovery concerning such matters as MFGI’s compliance with CFTC Rule 1.25. 
20

  The Chapter 11 Trustee and his legal team know that MFGI is the “defendant” in the SIPA liquidation case.  

They also know that Sapere followed the process in that case for making claims against that defendant. 
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names former directors and officers of Holdings and identifies the corporate capacities of 

Holdings in which they acted. A person is a “creditor” even if the debtor’s liability is contingent, 

as in a respondeat superior liability in tort, disputed and unliquidated.
21

    

35. Sapere is a creditor irrespective of whether it files a proof of claim in this Chapter 11 

case. The Bankruptcy Code does not condition “creditor” status on the filing of a proof of 

claim.
22

   That Sapere has not yet filed a proof of claim does is no bar to determining its status as 

a creditor.  This Court and others have held that failure to file a proof of claim does not terminate 

a party’s “creditor” status including when the “creditor” status is that of a tort claimant creditor.  

Indeed, the District Court decided that very issue in Official Comm. of Asbestos Claimants of G-I 

Holding, Inc. v. Heyman, 277 B.R. 20, 33-34 (S.D.N.Y. 2002). In Heyman, the defendant argued 

that none of the tort complainants being represented in the case had filed a proof of claim and 

they thus lacked standing. Heyman, 277 B.R. 20 at 37.   In ruling in favor of the tort claimants, 

the Court held that the fact that none of the tort claimants had filed a proof of claim only 

precluded them from receiving a distribution, not from actual standing as tort claimants.  See In 

re Stamford Color Photo, Inc., 105 B.R. 204, 206-07 (Bankr. D. Conn. 1989) (failure to file 

proof of claim does not extinguish viability of creditor's claim or "creditor" status; merely 

eliminates creditor's right to distribution).  The Chapter 11 “bar date” has not been set and, 

although Bankruptcy Rule 3002(a) states that “an unsecured creditor or an equity security holder 

must file a proof of claim or interest for the claim or interest to be allowed,” that only matters for 

obtaining a distribution and that in turn only matters if the Chapter 11 estate has assets to 

distribute. 

                                                 
21

   11 U.S.C. § 101(5) defines “claim” as:  “(A) right to payment, whether or not such right is reduced to judgment, 

liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured, or 

unsecured; or (B) right to an equitable remedy for breach of performance if such breach gives rise to a right to 

payment, whether or not such right to an equitable remedy is reduced to judgment, fixed, contingent, matured, 

unmatured, disputed, undisputed, secured, or unsecured.”   
22

  11 U.S.C. § 101(10)(A) defines “creditor,” in pertinent part, as follows:  “(10) The term "creditor" means—(A) 

entity that has a claim against the debtor that arose at the time of or before the order for relief concerning the debtor”   
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5.  Sapere is a Party in Interest Under 11 U.S.C. § 1109(b). 

36. The Trustee argues that Sapere has not shown that it meets the “party in interest” 

standard of 11 U.S.C. § 1109(b).  That argument is likewise frivolous as a matter of law.  Section 

1109 defines “party in interest” broadly, to include a variety of persons interested in the outcome 

of the debtor’s bankruptcy case, such as “the debtor, the trustee, a creditors’ committee, and 

equity security holders’ committee, a creditor, an equity security holder, or any indenture 

trustee.” As a creditor, Sapere is among the classes determined to be a “party in interest” under 

11 U.S.C. § 1109(b), such that it has the right to be heard in this proceeding.     

37. This broad standing conferred on creditors is deeply rooted in the Bankruptcy Code, 

as recognized by the Second Circuit.  See In re Penn-Dixie Indus. Inc., 9 B.R. 936, 939 

(S.D.N.Y. 1981) (“[I]t is clear that Congress intended to carry forward an absolute right to be 

heard on any issue arising in a chapter 11 reorganization.”) (emphasis added);  see also In re 

Bumper Sales, Inc., 907 F.2d 1430, 1433 (4th Cir. 1990) (Section 1109(b) “is to be construed 

broadly, in order to allow parties affected by a chapter 11 case to appear and be heard”); In re 

Amatex Corp., 755 F.2d 1034, 1042 (3d Cir. 1985) (“party in interest” is an “elastic concept”), 

quoting In re Johns-Manville Corp., 36 B.R. 743, 748-49 (Bankr. S.D.N.Y. 1984). 

38. Under 11 U.S.C. § 1109(b), a “party in interest” also includes one with a “pecuniary 

interest that will be directly affected by the case.”  In re Innkeepers USA Trust, et al., 448 B.R. 

131, 141 (Bankr. S.D.N.Y. 2011).  As discussed above, Sapere and the other MFGI commodities 

creditors are entitled to the proceeds of the MFGA 2011-2012 Policies.  Because such a large 

amount of money is at stake and Sapere is entitled to a share of those proceeds, Sapere clearly 

has a pecuniary interest in the matter to be heard.  This is precisely the “cognizable stake in the 
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Policies” that the Chapter 11 Trustee erroneously claims that Sapere lacks and thus attempts to 

strip it of its standing.
23

    

39. Even if the court were to rule that Sapere is not entitled to a directed-distribution from 

the proceeds of the MFGA 2011-2012 Policies (which, we respectfully submit, would be error), 

Sapere still has a cognizable interest in the proceeds as a commodities customer of MFGI.  The 

proceeds of the Policies at least serve to increase the size of the MFGI estate, which is reported 

to have a $1.6 Billion shortfall in customer funds such that commodities customers including 

Sapere would not recover in full unless the recovery comes from insurance and money recovered 

from third-parties by judgment, claw-back or otherwise, Sapere would benefit greatly if these 

proceeds are part of the MFGI estate.  Thus, Sapere is certainly a party in interest. In re 

Combustion Engineering, Inc., 391 F.3d 190, 217 (3d Cir. 2004) (employing “persons 

aggrieved” standard used to determine appellate standing, which is more restrictive than 

bankruptcy court standing, confers standing if a provision in a bankruptcy plan “diminishes their 

property, increases their burdens, or impairs their rights”).
24

  

                                                 
23

 Not only does Sapere have a direct pecuniary interest in this proceeding, Sapere also has a “practical stake” in the 

outcome of this bankruptcy case and lacks any representation whatsoever if it is prevented from appearing and being 

heard.  See id. at  214 n.21 (standing under § 1109(b) extends to all entities with a “practical stake in the outcome of 

the proceedings.”); Unofficial Comm. of Zero Coupon Noteholders v. Grand Union Co. (In re Grand Union Co.), 

179 B.R. 56, 59 (Bankr. D. Del. 1995).  The Zero Coupon Noteholders court addressed the issue of non-creditor 

standing in connection with efforts by certain bondholders to object to plan-related motions.  The district court 

rejected the bankruptcy court’s determination that the bondholders lacked standing and ruled in favor of their broad 

participation, finding: 

It may be that these bondholders will not be successful in showing Grand Union stock has 

sufficient value to modify the plan or sufficient value to suggest that the bonds have any value. 

Nevertheless, the court should be open to allow them to appear, raise these issues and have an 

opportunity to be heard on them.. . . .  

The bankruptcy judge also found that to the extent the zero coupon noteholders have an interest in 

this matter, Grand Union Capital will properly represent them. However, it is not so clear from 

the record that the interests of Grand Union Capital and these noteholders are similar. 

 

 . . .  [I]t appears that Grand Union Capital’s interests may be more aligned with Grand Union than 

with the zero coupon noteholders. In that context, it may make more sense to allow the zero 

coupon noteholders an opportunity to appear and speak independently. That way the courts can 

work to assure that to the extent we recognize they have a right to be heard, they will, in fact, be 

heard. 

Id. 
24

 Just as Sapere’s not yet filing a proof of claim does not extinguish its status as a creditor, it is also not forestalled 

from being determined to be a “party in interest” See In re Marshall, 298 B.R. 670, 675 (Bankr. C.D. Cal. 2003) 
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40.  Notwithstanding that fact that Sapere is a tort-claimant creditor with a pecuniary 

interest in the matter, if Sapere cannot be heard on this issue, it as were the noteholders in Zero 

Coupon Noteholders has no one else to support its interest and thus should be heard on this 

matter.  For example, the Statutory Creditors’ Committee has repudiated the suggestion that it 

owes any representation to the interests of Sapere and indeed any commodities customer. 

41. Realizing that Sapere is clearly a tort-claimant creditor, the Chapter 11 Trustee 

erroneously relies on REFCO to assert that Sapere is not a party in interest, as the facts are 

inapplicable to this action.  In REFCO, investor-creditors of a debtor’s creditor sought standing 

in the Chapter 11 case.  Here, Sapere is not an investor with a derivative claim, but a tort-

claimant creditor of the Debtor with a pecuniary interest in the proceeds of the estate, as 

discussed above, and the inquiry ends there.  The Trustee’s cherry-picking of another case 

involving segregated funds is apparently his only support for his contention that “this situation is 

generally similar to the situation in REFCO.”  Sapere’s protecting of its own interests and 

asserting its right to be heard in no way thwarts the goal of an efficient reorganization.  

Furthermore, Sapere is compelled to respond to the absurd assertion Sapere is unfairly burdening 

the Trustee by objecting to his predatory motions.  Sapere does not seek to hinder the “Code’s 

goal of a speedy and efficient reorganization.” Sapere simply wishes to protect its own rights and 

prevent the Trustee from unlawfully preventing Sapere and other similarly situated commodities 

customers by failing to preserve for third party claims the policy limits of these wasting policies.  

A Trustee cannot deem that a creditor may not be heard simply because he finds it inconvenient 

to respond to their objections.  Unofficial Comm. of Zero Coupon Noteholders v. Grand Union 

Co., 179 B.R. 56, 59 (Bankr. D. Del. 1995) (noting that while a right to participate pursuant to § 

1109(b) may add some time and expense to the bankruptcy proceeding, “it insures our courts are 

                                                                                                                                                             
(holding that creditor that who had not yet filed a proof of claim “remains a ‘party in interest’ with standing” to 

make objections). 
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accessible to parties in interest who deserve an opportunity to appear and speak before the court 

grants relief”). 

42. It cannot be legitimately disputed that Sapere is a creditor of Holdings as a tort-

claimant and as a party in interest with a pecuniary interest in this proceeding.  That the Chapter 

11 Trustee wishes to adjudicate this issue at this stage, and invite further motion practice, belies 

its own assertion that Sapere is somehow responsible for purportedly unduly burdening the 

Chapter 11 Trustee. 

6.  Sources of Premiums for the 2011-2012 MFGA Policies. 

43. Additionally, there is no basis rationally to assume that the premiums used to 

purchase the Policies from Holdings’ captive insurance subsidiary (MFGA) were “clean” funds 

untainted by commodities customers’ segregated account funds.  There needs to be a forensic 

audit that ferrets out the actual substance of the putative Section 1.25 transactions at MFGI over 

Corzine’s tenure – that digs to the reality beneath what MFGI’s books and records appear to 

show.  The source of the premiums must be considered suspect and the Policies should be treated 

as poisoned fruit for MFGI’s misuse of segregated account funds.  Because the Court will not 

allow discovery, the required forensic audit cannot be and has not been conducted. 

44.  Throughout Jon Corzine’s tenure, he acted as MFGI’s chief trader.  His trading 

activity included billions of dollars of “off the balance sheet” transactions effectuated from his 

arrival in 2010 until Holdings’ collapse, the effects of which in MFGI’s creditworthiness went 

undetected until FINRA spotted them in August 2011.  (The multi-billion dollar risk exposure 

from “off the balance sheet” transactions exceeded $6 Billion by June 2011.)  Once FINRA 

acted, and after that came out publicly in a Wall Street Journal article on October 17, 2011, 

MFGI’s creditworthiness became “junk status.”  Common sense says that means that MFGI’s 

actual creditworthiness was “junk” throughout the massive “off the balance sheet” build up, even 

though the public did not realize that until October 17
th

.   

11-15059-mg    Doc 574    Filed 03/19/12    Entered 03/19/12 17:00:48    Main Document   
   Pg 23 of 27



23 

45.  Corzine testified to Congress that MFGI regularly used segregated account funds in 

“internal repo” transactions.  In simple terms:  in an “internal repo” MFGI contracts with itself to 

take segregated account funds out of segregation and exchange them for a promise to repay those 

funds later with money from MFGI’s securities broker-dealer business.  MFGI’s broker-dealer 

unit disburses the money to fund MFGI’s and its parent’s and affiliates’ businesses.  However, 

MFGI’s “internal” promise to repay those funds was apparently a “junk” promise all along.   

46.  We know that MFGI justified its “internal repo” transactions as meeting the 

requirements of Rule 1.25.   MFGI’s “internal” transactions in segregated account funds always 

had also to meet the requirements of “preserving principal and maintaining liquidity” with 

equivalent collateral in addition to meeting dozens of specific requirements.  17 CFR § 1.25(b). 

47.  MFGI, upon entering liquidation, was missing hundreds of millions of dollars of 

commodities customers’ cash and US Treasury Bills.  Those assets are the most creditworthy and 

most liquid of all investment assets.  During Corzine’s tenure, MFGI took daily up to $50 

Million out of commodities customers’ segregated accounts and used that money for general 

business purposes of MFGI and its parent and affiliates.
25

  That means that each year MFGI 

injected $1 Billion out of commodities customers’ segregated accounts into the MF Global 

worldwide enterprise.  MFGI deemed that money to be “excess.”  However, unless the 

underlying “internal repos” and investments complied in substance (not merely in form) with 

Section 1.25, the money taken out of segregation was not really “excess.” 

48.  No one has conducted a thorough forensic audit of MFGI’s transactions putatively 

undertaken during Corzine’s tenure as permitted by Section 1.25 to verify whether those 

transactions substituted customers’ cash and US Treasury Bills with collateral that in actual 

substance “preserved principal” and “maintained liquidity” equivalent to cash and T-Bills and 

                                                 
25

   See February 6, 2012 Trustee’s Preliminary Reports, filed in In re MF Global,  Inc., 11-2790 (MG) (SIPA) 

revealing that it was an established practice within the Holdings enterprise to use improperly the commodities 

customers’ segregated-accounts as a piggy-bank for daily infusions into the enterprise of $50 million per day, on a 

revolving basis.    
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did so sufficiently to compensate for MFGI’s internal “junk” promise to repay the segregated 

account funds.  MFGI’s own debt securities (e.g., bonds, notes, commercial paper) were really 

likewise “junk”; any appearance of creditworthiness was an illusion created by Corzine’s “off 

balance sheet” accounting.  Superficially complying with the minimum “specific requirements” 

of the rule did not necessarily meet the requirement of principal preservation and liquidity 

equivalent to the customer property being “repoed.”  Also, the CEO of CME testified on 

December 13, 2011, that when CME audited MFGI, MFGI misled CME and tried to cover up 

movement of funds out of segregation that MFGI expected to be able to replace.  We now also 

know that MFGI lacked internal controls necessary to maintain true account segregation.  These 

factors, with or without the falsus in uno falsus in omnibus doctrine, say that one cannot accept at 

face value how MFGI’s books depict transactions that need to comply with Rule 1.25. 

49.  The $1 Billion annual injections from segregated accounts that cycled daily through 

the Holdings’ enterprise taint the entire “body” of the worldwide enterprise.  If the tree from 

which MFGI took the “fruit” of supposedly excess segregated funds was poisonous because the 

underlying transactions that day did not in actual substance conform to Rule 1.25, then Holdings’ 

entire enterprise was poisoned daily over Corzine’s tenure.  Specifically as to the ultimate source 

of the premiums, the Chapter 11 Trustee has only stated that Holdings’ “in house-bank: 

subsidiary, MF Ltd., paid to MFGA its premium in installments, But to that point, MF Ltd. did 

not make any payments to MFGA after September 23, 2011.” (Chapter 11 Trustee’s 

Memorandum of Law at pg. 6 n.4).  In view of the revolving daily infusions of $50 Million, there 

is no reason to presume that the installments paid at any time by MF Ltd. came from “clean” 

funds. 

Conclusion 

 For the foregoing reasons, the Court should not enter the order proposed by the Chapter 

11 Trustee and MFGA and should grant such other and further relief as may be just and proper, 
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including lifting the automatic stay in this Chapter 11 case only to the extent that the SIPA 

Trustee may pursue collection and distribution of the 2011-2012 MFGA Policies’ proceeds for 

the benefit of the MFGI commodities customers..  Also, Sapere points out that the Chapter 11 

Trustee and MFGA are subject to the automatic stay in the SIPA liquidation case and that they 

have not moved for relief from that stay. 

 The Court should deny the motion of the Chapter 11 Trustee and MFGA even if they 

were unrelated persons proceeding at arms’ length.  However, as a matter of law, the Chapter 11 

Trustee controls MFGA, which is a wholly-owned subsidiary of Holdings.  We understand that 

MFGA is not in liquidation.  In “real world” terms, the Chapter 11 Trustee is agreeing with 

himself to take the policies’ proceeds from MFGI’s estate and the commodities customers in 

whom the proceeds vested and transfer them to benefit individuals whom the Chapter 11 Trustee 

has decided he prefers, e.g., former Holdings directors and Laurie Ferber, Henri Steenkamp and 

Bradley Abelow now on the Chapter 11 Trustee’s payroll and others (Jon Corzine, et al.).  That a 

fiduciary would engineer such a situation is itself troubling. 

Dated: March 19, 2012 

New York, New York 

 

Respectfully submitted, 

 

FORD MARRIN ESPOSITO WITMEYER & 

GLESER, L.L.P. 

 

By: /s/ John J. Witmeyer III  

John J. Witmeyer III (JW 7442) 

Jon R. Grabowski (JG 9845) 

Stephen R. Chuk (SC 8109) 

Ford Marrin Esposito Witmeyer & Gleser, L.L.P. 

Wall Street Plaza 

New York, New York 10005 

Tel: (212) 269-4900 

Fax: (212) 344-4294 

Email:  jjwitmeyer@fmew.com 

 jrgrabowski@fmew.com 

srchuk@fmew.com 

 

-and- 
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HOWARD, STALLINGS, FROM & HUTSON, P.A. 

 

Joseph H. Stallings (JS 5065) 

5410 Trinity Road, Suite 210 (27607) 

P.O. Box 12347 

Raleigh, North Carolina 27605 

Tel: 919-821-7700 

Fax: 919-821-7703 

Email: jstallings@hsfh.com 

 

Attorneys for Sapere Wealth Management, LLC, 

Granite Asset Management, and Sapere CTA Fund L.P. 
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