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Chapter 11 
 
Case No. 11-15059 (MG) 
 
(Jointly Administered) 

                                                 
1  The debtors in the chapter 11 cases (the "Chapter 11 Cases") are MF Global Holdings Ltd.; MF Global 

Finance USA Inc.; MF Global Capital LLC; MF Global Market Services LLC; MF Global FX Clear LLC; 
and MF Global Holdings USA Inc. (collectively, the "Debtors"). 

15-01362-mg    Doc 3    Filed 10/20/15    Entered 10/20/15 00:05:04    Main Document     
 Pg 1 of 23



2 
NAI-1500544952 

 
MF GLOBAL HOLDINGS LTD., as Plan 
Administrator; and NADER TAVAKOLI, as 
Trustee of the MF Global Litigation Trust, 
 
   Plaintiffs, 
 
 vs. 
 
JON S. CORZINE, J. RANDY 
MACDONALD, HENRI J. STEENKAMP, 
DAVID P. BOLGER, EILEEN S. FUSCO, 
DAVID GELBER, MARTIN J. GLYNN, 
EDWARD L. GOLDBERG, DAVID I. 
SCHAMIS, ROBERT S. SLOAN, U.S. 
SPECIALTY INSURANCE COMPANY,  
AXIS INSURANCE COMPANY, ACE 
AMERICAN INSURANCE COMPANY, 
ILLINOIS NATIONAL INSURANCE 
COMPANY, FEDERAL INSURANCE 
COMPANY, NEW HAMPSHIRE 
INSURANCE COMPANY, IRONSHORE 
INDEMNITY, INC., WESTCHESTER FIRE 
INSURANCE COMPANY, HARTFORD 
ACCIDENT & INDEMNITY COMPANY, ST. 
PAUL MERCURY INSURANCE COMPANY, 
IRONSHORE INSURANCE LTD., IRON-
STARR EXCESS AGENCY LTD., and 
STARR INSURANCE & REINSURANCE 
LIMITED, 
 
   Defendants. 
 
----------------------------------------------------------
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Adv. Proc. No. 15-01362 (MG) 

 

MEMORANDUM OF LAW IN SUPPORT OF THE PLAN ADMINISTRATOR'S AND 
LITIGATION TRUSTEE’S JOINT MOTION TO TEMPORARILY STAY OR ENJOIN 
FINAL APPROVAL OF THE INDIVIDUAL DEFENDANTS’ SETTLEMENT  OF THE 
SECURITIES ACTION PENDING RESOLUTION OF RELATED CLAIMS FOR THE 

BENEFIT OF THE DEBTORS' ESTATES 
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NAI-1500544952 

The Plan Administrator1 and Litigation Trustee2 (together, the "Movants") hereby 

request that the Court enter an order enjoining the final approval of the Stipulation and 

Agreement of Settlement with Individual Defendants3 (the "Securities Settlement" or "Settlement 

Agreement") between the Lead Plaintiffs4 and the Individual Defendants5 in the Securities 

Actions currently pending before Judge Victor Marrero of the United States District Court for the 

Southern District of New York (the "District Court") in the MDL for an initial period of three 

months, pending resolution of the remaining estate-related claims asserted in the MDL (the 

“Estate MDL claims,” as discussed below).6  This relief is necessary to prevent the imminent 

loss of up to $25 million in excess D&O coverage that could otherwise be available to benefit 

estate creditors if a stay is granted, and the violation of the injunction under the Chapter 11 

Debtors' Plan (the "Plan Injunction"),7 by the Individual Defendants and Insurer Defendants8 

who have committed to pay out amounts under the Side ABC D&O policies that if permitted 

                                                 
1  MF Global Holdings Ltd. serves as "Plan Administrator" in the above-captioned chapter 11 cases pursuant 

to the Debtors' confirmed plan of liquidation.  Second Amended and Restated Joint Plan of Liquidation, 
Docket No. 1382 (the "Plan").   

2  Nader Tavakoli serves as "Litigation Trustee" of the litigation trust created pursuant to the Plan. 

3  Stipulation and Agreement of Settlement with Individual Defendants, In re MF Global Holdings Ltd. Sec. 
Litig., No. 1:11-cv-07866-VM (S.D.N.Y. July 7, 2015), Docket No. 969-1, attached as Exhibit A to 
Declaration of Laurie R. Ferber (the "Declaration"). 

4  The "Lead Plaintiffs" are the lead plaintiffs in the securities actions (the "Securities Actions") consolidated 
under the cases captioned In re MF Global Holdings Ltd. Sec. Litig., No. 1:11-cv-07866-VM (S.D.N.Y.) 
(the "MDL"). 

5  The “Director Defendants” who are named only in the securities-related actions and not in the Estate MDL 
claims, are  David P. Bolger, Eileen S. Fusco, David Gelber, Martin J. Glynn, Edward L. Goldberg, David I. 
Schamis, and Robert S. Sloan.  The Director Defendants, collectively with Jon S. Corzine, J. Randy 
MacDonald, and Henri J. Steenkamp (the “Officer Defendants”), are the "Individual Defendants".   

6  Contemporaneously with filing this Motion, Movants have commenced an adversary proceeding against the 
Individual Defendants and the Insurer Defendants  for declaratory and injunctive relief pursuant to the Plan 
injunction and section 105(a) of the Bankruptcy Code (the "Adversary Proceeding"). 

7  The Plan Injunction is found in section XI.D of the Plan. 

8  Capitalized terms not otherwise defined herein shall have the same meaning as in the accompanying 
Complaint. 

15-01362-mg    Doc 3    Filed 10/20/15    Entered 10/20/15 00:05:04    Main Document     
 Pg 6 of 23



 

2 
NAI-1500544952 

would invade the $13.06 million of Side B indemnification coverage which the Court previously 

ruled constitutes property of the estate.  

I. PRELIMINARY STATEMENT 

1. As this Court knows, the proceeds of the Debtors' insurance policies 

remain critical to creditor recoveries in the Chapter 11 Cases.  Although the Plan Administrator 

expects to also recover funds from other sources (including, for example, claims against MF 

Global UK Ltd. and other former affiliates), the Plan Administrator's best chance to materially 

increase creditor recoveries is the Litigation Trust’s and Customer Representative’s claims 

against certain of the Individual Defendants in the MDL, and recoveries in the MDL are 

expected to come largely from the Debtors' insurance policies under which the Individual 

Defendants are named insureds.  

2. The Debtors' directors and officers insurance policies (the "D&O Policies" 

or "D&O Coverage"), however, are rapidly wasting.  In September of 2014, when this Court 

granted the Individual Defendants’ motion to lift the automatic stay to remove the “Soft Cap” 

previously imposed on the insurers’ reimbursement of defense costs, the total amounts incurred 

under both D&O and Errors & Omissions (“E&O”) policies had reached over $48 million.  

Memorandum Opinion And Order Lifting Automatic Stay To Permit Payments Of Defense Costs 

Under Certain Insurance Policies dated September 4, 2014, Docket No. 1988 at 3-4 (the "Lift 

Stay Ruling"). 

3. Yet as of July 22, 2015, the D&O insurers informed the Plan 

Administrator that at most $68 million of the original $225 million in D&O policy limits would 

be available to satisfy all remaining claims under those policies if the Securities Settlement is 

consummated (the "July D&O Letter").  Since the proposed contribution of the D&O insurers to 

the Securities Settlement is a fixed $64.5 million (which subtracted from the policy limits of 

15-01362-mg    Doc 3    Filed 10/20/15    Entered 10/20/15 00:05:04    Main Document     
 Pg 7 of 23



 

3 
NAI-1500544952 

$225 million would leave $160.5 million), how can merely $68 million in D&O proceeds be left 

(as of July 22nd, and diminishing by the day), assuming the Securities Settlement is approved?  

The answer is twofold:  (i) $25 million in top excess layers are available only to satisfy claims 

against the Director Defendants, named only in the Securities Actions, so if these claims are 

permitted to settle now, before underlying policy limits are exhausted, $25 million which would 

otherwise be available to satisfy the Estates’ MDL claims will effectively be wasted; and  (ii) in 

the wake of the Lift Stay Ruling, D&O spending has proceeded unchecked and as of the July 

D&O Letter, in excess of $67 million was paid or incurred by the D&O insurers for defense costs 

or undisclosed settlements.  See Adversary Complaint for Injunctive Relief, Adversary 

Proceeding Docket No. 1, at 12, ¶ 20 (the "Adversary Complaint"). 

4. Against this backdrop, the Movants initiate this adversary proceeding not 

to object to the amount of the Securities Settlement agreed to by the Individual Defendants and 

Lead Plaintiffs, but instead to take issue with its timing and sources of proposed funding.  

Specifically, the Movants submit that the Court has the authority to, and should, enjoin 

consummation of the Settlement to prevent the waste of the three independent director liability 

policies at the top of the D&O tower which total $25 million (the "Excess Director Policies").9  

As their name suggests, these policies cover only claims against the Debtors' non-officer 

directors, i.e., the Director Defendants.  Since the only remaining claims against the Director 

                                                 
9  The Excess Director Policies are Policy Number XMI1100056 issued by Scottsdale Indemnity Co. for $10 

million, Policy Number 15927115 issued by New Hampshire Insurance Co. for $5 million, and Policy No. 
14-MGU-11-A23952 issued by U.S. Specialty Insurance Co.  Scottsdale Indemnity Co., New Hampshire 
Insurance Co., and U.S. Specialty Insurance Co. are referred to herein as the "Excess Director Insurers."  
As set forth in the Adversary Complaint, the 6th excess insurer, New Hampshire Insurance Co., is funding 
this settlement and stands to benefit directly from the timing of the Securities Settlement.  [Adversary 
Complaint at 6-7 ¶ 8, 8-9 ¶ 12, 31 ¶ 22].  Similarly, while the primary D&O insurer, U.S. Specialty 
Insurance, has already paid out its first layers of coverage, it is one of the three Excess Director Insurers 
who stand to gain from settling the Securities Actions before the Estates’ MDL claims and is believed to 
have been involved in structuring the settlement.  Id. 
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Defendants are those asserted in the Securities Actions, if the proposed settlement is approved in 

its current form, the Settlement would be funded exclusively with the 2nd through 7th layer 

excess D&O Policies (layers otherwise available for Side A, B, or C coverage), preventing $25 

million in total policy limits from being available to satisfy the Estates’ MDL recoveries thereby 

wasting the Excess Director Policies.10   

5. Moreover, the Securities Settlement’s proposed $64.5 million payout of  

Side ABC coverage combined with defense reimbursements and undisclosed settlement 

payments would almost certainly result in cumulative D&O spending that would violate this 

Court’s Lift Stay Ruling.  [Declaration at 13 ¶¶ 30-31].  As the Court will recall, the Court 

determined that $13.06 million of Side B coverage was required to be set aside based on 

indemnification claims against the Debtors (“Side B Claims”), making the Debtors’ interest in 

that portion of the policies’ proceeds property of the estate.  Lift Stay Ruling at 4, 22.  Since the 

Side B coverage is only available for the policies capping out at $150 million [Declaration at 7-9 

¶¶ 14-15], the defendants and insurers are required to obtain this Court’s permission before 

tapping into the last layers of Side B coverage, i.e., the layers from $136.94 million to $150 

million.  [Declaration at 13 ¶ 31]; see also Lift Stay Ruling at 4.  Yet the figures provided by the 

D&O Insurers in the July D&O Letter confirm that assuming only $5 million in fees have been 

incurred since July, D&O payments or commitments including the Securities Settlement would 

                                                 
10  See [Adversary Complaint at 11 n.9, 13 ¶ 22].  In addition to the Securities Settlement, it appears that the 

Individual Defendants and Insurer Defendants entered into settlements of undisclosed amounts funded by 
the D&O policies of the AG Oncon Action securities opt-out litigation and the claims of  another 
institutional opt-out, Cadian Capital Management using the Side ABC coverage in July 2015.  Id.  As such, 
the only potential claims still pending against the Director Defendants would seem to be opt outs from the 
Securities Settlement, if any (and as to these, the parties appear to have negotiated an undisclosed side 
agreement).  Id. 
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exceed this $136.94 threshold.11  Therefore, the Securities Settlement  in its current form should 

not be approved as it provides for spending that would violate the Plan Injunction and Lift Stay 

Ruling. 

6. Under these circumstances, as set forth in more detail below, Movants 

respectfully request that the Court enter an order, under section 105(a) of title 11 of the United 

States Code (the "Bankruptcy Code") and pursuant to the Plan Injunction, temporarily enjoining 

the final approval of the Securities Settlement pending resolution of the remaining claims in the 

MDL (initially for a term of three months), or in the alternative holding in abeyance approval of 

the Settlement Agreement’s sources of funding and releases of insurers until it is determined 

whether the underlying policies will be exhausted by other settlements or judgments (as will 

almost certainly be the case).12  Injunctive relief narrowly tailored to prevent the Defendants 

from violating the Plan injunction and to ensure that an additional $25 million in D&O coverage 

remains available to satisfy the MDL Estates’ claims is clearly is the best interests of creditors 

and will not unduly harm the Defendants or Lead Plaintiffs. 

II. RELEVANT FACTS 

7. As pertinent here, the MDL consists of three sets of claims that may be 

satisfied by proceeds of the D&O Policies: (a) the Securities Actions, (b) class action claims 

                                                 
11  See [Declaration at 14 ¶ 30].  While $5 million in fees since July may seem exorbitant, given that the MDL 

parties were required to exchange expert reports and rebuttal reports during this time period, coupled with 
what we know about the average burn rates for defense spending in the MDL, it is highly likely that the 
defense costs incurred since July exceed this figure.  See [Adversary Complaint at 14 ¶ 25].  As such,  the 
Individual Defendants’ and Insurer Defendants’ actions to obtain approval of the Securities Settlement 
would constitute an act to obtain control over property of the estate in violation of the Plan Injunction and 
Lift Stay Ruling.   

12  In other words, Movants do not object to the amount of the settlement or its funding from D&O proceeds, 
but rather object only to the timing and/or sources of funding.  While Movants recognize this may require 
the insurers and defendants to modify provisions for funding the settlement agreement,  coverage under 
excess policies that would otherwise be implicated should not be lost simply because the defendants and 
insurers agreed to settle certain claims before others and fixed the time for funding the settlement months 
before any payments would be distributed to plaintiffs.  See [Declaration at 14 ¶¶ 32-33]. 
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asserted by certain former customers of MF Global Inc. (the "Customer Representatives' claims"), 

and (c) claims asserted by the litigation trustee for the litigation trust established by the 

confirmed plan of liquidation of the Chapter 11 Debtors (the "Litigation Trust claims").13  As this 

Court is aware, recoveries under the Customer Representatives’ claims for the amounts advanced 

by the estate of MF Global Inc. to cover the customers’ Net Equity Claims (the “Shortfall 

Amounts”) are the subject of various assignment agreements which are now held by MF Global 

Assigned Assets LLC ("MFGAA") (the "MFGAA Claims" and together with the Litigation Trust 

Claims, the "Estates’ MDL claims").  The non-officer directors of MF Global are not defendants 

with respect to the Customer Class Action Claims, Litigation Trust Claims, or MFGAA Claims. 

8. Recoveries on account of the Estates’ MDL claims directly benefit the 

chapter 11 Debtors' general unsecured creditors.  As such, while the Estates’ MDL claims are 

being pursued in the District Court, any actions which interfere with recoveries on these claims 

directly affect the implementation of the Plan, and affect the administration of the Debtors’ 

estates.  Claimed damages for the Litigation Trust claims exceed $1 billion and the Shortfall 

Amounts claimed on behalf of MFGAA exceeds $484 million.  Adversary Complaint, at 13 n.12.  

Without question, recoveries on these claims depend in large part on the availability of insurance 

proceeds to fund judgments or settlements of the Estates’ MDL claims, including the proceeds of 

the D&O policies.  

  

                                                 
13  Certain of the Individual Defendants (but not the Director Defendants) are also still named as defendants in 

other pending MDL proceedings: (i) a lawsuit filed by the CFTC against certain of the Debtors' former 
officers and directors; and (ii) claims asserted by Sapere CTA Fund, LP.  Neither of these claims flow 
through to the Chapter 11 Debtors' estates, and the proposed Securities Settlement does not purport to 
resolve these claims. 
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9. The D&O Policies are part of an insurance "tower," as is typical of such 

policies.  Coverage under the D&O tower is as follows: 

Coverage Limits Attachment Insurer 
$150 Million Combined Side A, B, and C14 

Primary $25 million  U.S. Specialty Insurance Co. 
1st Excess $25 million $25 million XL Speciality Insurance Co. 
2nd Excess $15 million $50 million AXIS Insurance Co. 
3rd Excess $10 million $65 million ACE American Insurance Co. 
4th Excess $10 million $75 million Illinois National Insurance Co. 
5th Excess $5 million $85 million Federal Insurance Co. 
6th Excess $15 million p/o 

$35 million 
$90 million New Hampshire Insurance Co. 

6th Excess $10 million p/o 
$35 million 

$90 million Ironshore Indemnity, Inc. 

6th Excess $10 million p/o 
$35 million 

$90 million Westchester Fire Insurance Co. 

7th Excess $10 million $125 million Hartford Accident & Indemnity Co. 
8th Excess $5 million $135 million St. Paul Mercury Insurance 

Company 
9th Excess $7 million p/o 

$10 million 
$140 million Ironshore Insurance Ltd. 

9th Excess $3 million p/o 
$10 million 

$140 million Starr Insurance & Reinsurance Ltd. 

$50 Million Side A Only15 
10th Excess $10 million $150 million Allied World Assurance Co. Ltd. 
11th Excess $15 million $160 million AXIS Specialty Ltd. Bermuda 
12th Excess $10 million $175 million Catlin Insurance Co. Inc. 
13th Excess $5 million p/o 

$15 million 
$185 million Federal Insurance Co. 

13th Excess $5 million p/o 
$15 million 

$185 million Continental Casualty Co. 

13th Excess  $5 million p/o 
$15 million 

$185 million Everest National Insurance Co. 

$25 Million Side A – Independent Director Liability 
14th Excess $10 million p/o 

$15 million 
$200 million Scottsdale Indemnity Co. 

                                                 
14  The $150 million combined Side A, B, and C policies are referred to herein as the "Side ABC Policies" or 

the "Side ABC Coverage." 
15  The $50 million Side A only policies are referred to herein as the "Side A D&O Policies" or the "Side A 

D&O Coverage." 
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14th Excess  $5 million p/o 
$15 million 

$200 million New Hampshire Insurance Co. 

15th Excess $10 million $215 million U.S. Specialty Insurance Co. 
 

10. Side A of the Side ABC Policies provides coverage for non-indemnifiable 

losses of individual insured, including a requirement that the applicable insurers pay losses that 

the insured entity cannot pay on behalf of individual insureds because of insolvency.  Side B of 

the Side ABC Policies reimburses the company for indemnifiable losses incurred by it, and Side 

C provides coverage for securities claims only and reimburses loss to the company.  The $50 

million Side A D&O Policies cover all officers and directors of MF Global, whereas the $25 

million Excess Director Policies provide Side A coverage only for the independent directors. 

11. In the July D&O Letter, the D&O Insurers represented to the Plan 

Administrator that the primary and 1st excess layers have already been exhausted and the 2nd 

excess layer has been partially exhausted by the payment of defense costs.  See [Declaration of 

Laurie R. Ferber, Ex. C].  The insurers further represented that, if consummated, the Securities 

Settlement would exhaust the 2nd through 6th excess layers in their entirety and the 7th excess 

layer in part.  Id.  Based on this, the insurers estimated that the remaining coverage under the 

D&O tower was approximately $68 million as of July 22.  Id.  On information and belief, this 

$68 million is comprised of the $50 million in Side A D&O Coverage, the $10 million 9th excess 

policies, the $5 million 8th excess policy, and approximately $3 million out of the $10  million 

7th excess policy.  The July D&O Letter from the D&O Insurers does not mention the Excess 

Director Policies.  

12. Importantly, the July D&O Letter also fails to mention the $13.06 Side B 

Claims which the Court’s Lift Stay Ruling deemed property of the estate.  As discussed above, 

Side B coverage terminates at $150 million.  Thus, to ensure that $13.06 million is available for 
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the Side B Claims, the insurers cannot pay out the layer from $136.94 to $150 million without 

seeking leave of Court.  However, by  (i) acknowledging that the Securities Settlement would 

require funding well into the 7th excess layer (i.e., $132 million); and (ii) providing information 

on defense costs paid since the Lift Stay Ruling that reflects a burn rate of at least $2 million per 

month, it is almost certain that the Securities Settlement, if approved in its current form at the 

final hearing scheduled for November 20, 2015, would mean that the defense costs already paid 

since July would invade the 8th and 9th Excess Layers that are protected as property of the estate 

on account of the Side B Claims.  

III. RELIEF REQUESTED 

13. The Securities Settlement is set for final approval on November 20, 2015.  

Order Preliminarily Approving Proposed Settlement with Individual Defendants and Providing 

for Notice [MDL Docket No. 975 at 4-5 ¶ 5] (the "Preliminary Settlement Order").  Until final 

approval, the Securities Settlement, and the agreements regarding which D&O insurers will fund 

the settlement, are conditional and subject to modification.  Stipulation and Agreement of 

Settlement with Individual Defendants [MDL Docket No. 969-1 at 37-38].  In fact, the 

Preliminary Settlement Order expressly provides that the settlement hearing can be adjourned 

and the Securities Settlement can be modified without requiring further notice to the Individual 

Defendant Settlement Class, making clear that no undue harm would befall any party if the 

timing of the Securities Settlement was delayed to enable the Excess Director Policies to be 

applied to these claims.  Preliminary Settlement Order at 5, ¶ 6. 

14. Therefore, the Movants hereby request that the Court enter an order  

(i) enjoining the final approval of the Securities Settlement, pending resolution of the Estates’ 

MDL Claims or, in the alternative, conditioning approval on the parties’ agreement to modify the 

timing and funding mechanisms of the Securities Settlement to avoid wasting the Excess 
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Director Policies; and (ii) directing that the insurers not make any payments from the 7th through 

9th excess policies that would dissipate the $13.06 million for Side B Claims that constitutes 

property of the estate. 

IV. ARGUMENT 

15. Courts routinely enjoin claims against non-debtors pursuant to section 

105(a) of the Bankruptcy Code where such claims "might interfere in the rehabilitative process, 

whether in a liquidation or in a reorganization case" or where the claims "will have an immediate 

adverse economic consequence for the debtor's estate."  In re Bernard L. Madoff Sec., LLC, 512 

Fed. Appx. 18, 20 (2d Cir. 2013) (quoting Monarch Life Ins. Co. v. Ropes & Gray, 65 F.3d 973, 

984 (1st Cir. 1995); Queenie, Ltd. v. Nygard Int'l, 321 F.3d 282, 287 (2d Cir. 2003); and Collier 

on Bankruptcy); accord In re Johns-Manville Corp., 40 B.R. 219, 226 (S.D.N.Y. 1994); see also 

In re Adelphia Commc'ns Corp., 302 B.R. 439, 444 (Bankr. S.D.N.Y. 2003) (enjoining third-

party claims that would deplete insurance proceeds in part because the debtors' estates "are more 

valuable with the policies than without them"); In re Myerson & Kuhn, 121 B.R. 145, 154-55 

(Bankr. S.D.N.Y. 1990) (enjoining third-party claims because failure to do so would result in "a 

diminished return to creditors"); In re Steffan, 97 B.R. 741, 746 (Bankr. N.D.N.Y. 1989) 

("Injunctions against proceedings in state court are appropriate if the proceeding would 

embarrass, burden, delay, significantly interfere with or otherwise impede or threaten the 

bankruptcy case.").  The circumstances of the Chapter 11 Cases warrant the same result. 
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A. The Court Should Enjoin Final Approval Of The Securities Settlement 
Under Section 105(a) To Protect Creditor Recoveries In The Chapter 11 
Cases. 

16. The Court should enjoin final approval of the Securities Settlement 

because doing so will preserve $25 million in insurance proceeds for the benefit of creditors. 16  

Section 105(a) of the Bankruptcy Code authorizes the Court to enjoin non-debtor claims if such 

claims "might interfere in the rehabilitative process" or "will have an immediate adverse 

economic consequence for the debtor's estate."  Bernard L. Madoff Secs., 512 Fed. Appx. at 20.  

In the Second Circuit, section 105(a) is "construed liberally to enjoin suits that might impede . . . 

the process of liquidation."  Id. (quoting MacArthur Co. v. Johns-Manville Corp., 837 F.2d 89, 

93 (2d Cir. 1988)).  "Liberal construction reflects 'the underlying principle of preserving the 

debtor's estate for the creditors and funneling claims to one proceeding in the bankruptcy court.'"  

Id. (quoting MacArthur).  Because section 105(a) provides the Court with statutory authority to 

issue injunctions, a party seeking to enjoin non-debtor claims under section 105(a) is not 

required to meet the requirements for an injunction under Federal Rule of Civil Procedure 65.17  

See McHale, 397 B.R. at 684 (citing In re Ionosphere Clubs, Inc., 111 B.R. 423, 431 (Bankr. 

S.D.N.Y. 1990); SIPC v. Bernard L. Madoff Inv. Sec., LLC, 460 B.R. 106, 120 (Bankr. S.D.N.Y. 

                                                 
16  In its objection to the insureds motion to lift the automatic stay as to proceeds of the D&O Policies (Docket 

No. 1964), the Plan Administrator cited Megliola in support of its assertion that the Court retained the 
authority to monitor defense costs.  The Movants recognize that the Court did not find Megliola and other 
section 105 cases persuasive in that context.  As discussed below, the Movants submit that the present 
situation is completely supported by section 105 precedents in which courts have enjoined other 
proceedings in whole or part, including post-confirmation,  to aid in recoveries to creditors in a liquidation. 
Indeed, at the hearing before this Court on August 21, 2014, Mr. Aufses, counsel to one of the individual 
defendants, admitted that under Megliola and related case law, the Court has the authority to "stay the 
entire litigation" of the MDL.  See Hr'g Tr. 48:6-19, Aug. 21, 2014 [Chapter 11 Docket No. 1991].  Here, 
the Movants seek a much more tailored remedy, requesting a limited stay of the final approval of the 
Securities Settlement to avoid the wasting of the Directors Excess Policies.  

17  These four requirements are "(1) the plaintiff is likely to succeed on the merits; (2) the plaintiff is likely to 
suffer irreparable harm if relief is not granted; (3) the balance of equities tips in the plaintiff's favor; and 
(4) the public interest favors the relief."  See In re AMR Corp., 2015 Bankr. LEXIS 1721, at *12 (Bankr. 
S.D.N.Y. May 19, 2015). 
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2011); Fisher v. Apostolou, 155 F.3d 876, 882 (7th Cir. 1998) (movant need not establish 

irreparable harm or the lack of an adequate remedy at law).   

17. A section 105(a) injunction is proper to enjoin non-debtor claims which 

"threaten to thwart or frustrate the debtor's reorganization efforts," see, e.g., McHale v. Alvarez 

(In re The 1031 Tax Grp. LLC), 397 B.R. 670, 684 (Bankr. S.D.N.Y. 2008).  In addition, 

numerous courts have found that it is equally important to protect creditor recoveries in a 

liquidation and have enjoined non-debtor claims despite there being no chance that the debtor 

will reorganize.  See, e.g., Bernard L. Madoff Secs., 512 Fed. Appx. at 20 (granting section 105(a) 

injunction of non-debtor claims in a SIPA liquidation case); Megliola v. Maxwell, 293 B.R. 443, 

449 (N.D. Ill. 2003) (enjoining non-debtor claims under section 105(a) in a chapter 7 liquidation); 

Steffan, 97 B.R. at 746 (issuing an injunction in a chapter 7 case and stating: "Injunctions against 

proceedings in state court are appropriate if the proceeding would embarrass, burden, delay, 

significantly interfere with or otherwise impede or threaten the bankruptcy case.  The fact that a 

Chapter 7 liquidation, rather than a Chapter 11 reorganization, is winding down . . . does not 

compel a different result . . . .").  In a liquidation case, therefore, the question is not whether the 

non-debtor claims would impede reorganization but whether the non-debtor claims may 

negatively impact on creditor recoveries. 

18. Courts in this jurisdiction and elsewhere have consistently found that the 

need to preserve insurance proceeds warrants a section 105(a) injunction of non-debtor claims, 

both in reorganization and liquidation cases.  In McHale v. Alvarez, 397 B.R. 670 (Bankr. 

S.D.N.Y. 2008), for example, this Court issued an injunction under section 105(a) of non-debtor 

claims because there was "a very real possibility that insurance proceeds would be at risk if the 

[non-debtor] Lawsuits are permitted to continue."  Id. at 685 (further stating: "If the [non-debtor] 
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Lawsuits go forward, insurance proceeds recoverable by the estate from these wasting policies 

may be diminished by defense costs . . . .").  As in McHale, a temporary stay is needed here to 

prevent the estate’s recovery under the D&O insurance policies from being diminished by non-

creditor claims wasting the policies. 

19. Megliola v. Nelson, 293 B.R. 443 (N.D. Ill. 2003), is also on point.  In 

Megliola, both the chapter 7 trustee and a group of class action plaintiffs filed lawsuits against 

the debtor's former officers and directors, and both sought to satisfy the potential judgments from 

the proceeds of the same insurance policies.  Id. at 445.  The trustee brought an adversary 

proceeding to preliminarily enjoin the class action plaintiffs from obtaining control of the 

insurance proceeds.  Id.  The court, following Fisher v. Apostolou, 155 F.3d 876 (7th Cir. 

1998)—the same decision relied on by this Court in McHale—found that the relevant question in 

issuing an injunction of non-debtor claims is whether the non-debtor claims "affect[] the 

bankruptcy estate or the allocation of property among creditors."  Megliola at 449.  The court 

expressly rejected the securities plaintiffs' argument that only "estate creditors" should have to 

"'wait their turn behind the trustee,'" and found that an injunction was appropriate because the 

class action in question would interfere with the trustee's recoveries for the benefit of creditors 

by depleting insurance proceeds needed to resolve the trustee’s claims against former officers—

exactly the situation here with respect to the Litigation Trustee’s claims and MFGAA Claims.  Id.   

20. Likewise, in In re Kevco, Inc., 309 B.R. 458 (Bankr. N.D. Tex. 2004), a 

"Plan Agent" was appointed to "conduct an orderly liquidation of the Debtor's property and 

assets consistent with the terms and provisions of the Plan."  Id. at 466.  Pursuant to the plan, the 

Plan Agent became the plaintiff in an action against, among others, two former employees of the 

debtor.  Id. at 463.  Several of the debtors' noteholders had also filed claims against these same 
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employees.  Id. at 459.  The court found that it was appropriate to enjoin the noteholder lawsuits 

against the employees because those lawsuits could exhaust the debtors' D&O insurance policies, 

which would make the policies unavailable to satisfy any judgment in the Plan Agent's lawsuit.  

Id. at 467 ("If policy limits are exhausted by the Plaintiffs' successful pursuit of their alleged 

claims, the Plan Agent's ability to recover from that asset will be eliminated.").  See also In re 

Adelphia Commc'ns Corp., 302 B.R. 439, 449-53 (Bankr. S.D.N.Y. 2003) (enjoining non-debtor 

claims under section 105(a) on the grounds that the non-debtor claims had the potential to 

destroy insurance assets that were essential to the debtors' plan); Fisher, 155 F.3d at 882 

(enjoining non-debtor claims in a chapter 7 liquidation where the non-debtor claims were "claims 

to the same limited pool of money" that was available to the trustee); In re IFC Credit Corp., 422 

B.R. 659, 662-64 (Bankr. N.D. Ill. 2010) (where chapter 7 trustee was contemplating filing a 

lawsuit, and any judgment in the chapter 7 trustee's lawsuit would be funded from D&O 

insurance policies, it was appropriate to enjoin non-debtor lawsuits that could also be satisfied 

from the proceeds of those policies, even if the D&O proceeds were not estate property). 

21. Here, an injunction temporarily staying the final approval of the Securities 

Settlement is appropriate because permitting approval of the Securities Settlement as currently 

written would wipe out $25 million in total D&O insurance proceeds otherwise potentially 

available to resolve the Estates’ MDL claims (and dissipate amounts ordered to be set aside for 

the Side B Claims) simply because the insurers and defendants elected to have the Securities 

Actions win the "race to the courthouse"—or, more properly, the race to the insurance proceeds.   

22. The driving force behind this motion is the fact that the Excess Director 

Policies are available solely with respect to the Securities Actions, but because the settlement of 

the Securities Actions precedes any resolution of the Remaining MDL Claims, the limits 
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required to access the Excess Director Policies have not yet been reached.  Assuming that the 

D&O Insurers' July D&O Letter representations are accurate, over $67 million of D&O 

Insurance proceeds has been spent.  If the Securities Settlement of the Securities Actions is 

allowed to proceed first in time as proposed, the proceeds of the Side ABC policies will be 

immediately dissipated by a full $64.5 million without any contributions from the Excess 

Director Policies at the top of the D&O tower, not because of the merits but because of failure to 

exhaust the underlying policies purely due to the defendants’ and insurers’ choice to settle the 

Securities Action—and lock in its funding—ahead of resolving the Estates’ MDL Claims.  

23. Moreover, between the amounts earmarked for the Securities Settlement 

and the defense costs paid as of July 2015, the insurers admit that funding the settlement would 

tap well into the 7th excess policy.  Given that defense costs continue to be incurred at a burn 

rate of more than $2 million per month, approval of the Securities Settlement is almost certain to 

violate the Plan Injunction since the amounts spent on the Securities Settlement and on defense 

costs would invade the last $13 million of $150 million Side ABC coverage which the Court 

already held constituted property of the estate to protect against Side B Claims.18 

24. Under these circumstances, the Court plainly has the authority under the 

Plan Injunction and section 105(a) of the Bankruptcy Code to temporarily enjoin final approval 

of the Settlement Agreement pending resolution of the Remaining MDL Claims, both to prevent 

dissipation of property of the estate and to preserve the top-layer Excess Director Policies to 

satisfy the Securities Settlement and enable the lower-tier policies to be used for distributions to 

creditors in the Chapter 11 Cases, increasing recoveries by up to $25 million without inflicting 
                                                 
18  Movants note that the Insurer Defendants and Individual Defendants may also have violated the Plan 

Injunction and Lift Stay Ruling by admittedly entering into and funding other settlements without seeking 
prior Court approval, since the Court’s Lift Stay Ruling was ambiguous as to whether the stay was lifted 
only with respect to payment of defense costs.  [Adversary Complaint at 10 ¶ 16].  
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any harm on another party.  It defies logic and equity that the Excess Director Insurers should be 

relieved of their obligations and that creditors in the Chapter 11 Cases should be deprived of up 

to $25 million in recoveries simply because of the timing, as opposed to the substance, of the 

Securities Settlement. 

B. The Requested Relief Will Not Materially Prejudice The Parties To The 
Settlement. 

25. While creditors in the Chapter 11 Cases stand to lose up to $25 million 

and the Debtors’ protections for its Side B Claims risk being trampled if the relief requested in 

this motion is not granted, the parties to the Securities Settlement will not be unduly prejudiced 

by a stay.  Indeed, since the District Court’s Preliminary Settlement Order, [MDL Docket No. 

975 at 5 ¶ 6], expressly provides that the settlement hearing can be adjourned and the Securities 

Settlement  can be modified without requiring further notice to the Individual Defendant 

Settlement Class, the only articulable prejudice to parties to the Securities Settlement is a 

potential delay in recovery on account of claims that have already been pending for nearly four 

years and which are subject themselves to a several-month claims process.19  In none of the 

above-cited cases has a court registered any concern or concluded that the delay in pursuing the 

non-debtor claims in question warranted denial of a request for injunctive relief under section 

105(a).  See, e.g., Adelphia, 302 B.R. at 447 (finding no prejudice against the parties to the non-

debtor lawsuit based on the delay, especially given the slow pace of the lawsuit up to that point).  

                                                 
19  Again, the Movants’ issue is not with the amount of the Securities Settlement, but with its timing and 

funding, giving a free pass to the Excess Director Policies even though it is almost certain that the 
underlying policy limits would be met to trigger coverage if these cases were not being settled ahead of the 
rest of the MDL.  Especially since the Securities Settlement itself provides for a claims period and payouts 
to occur over time, fixing which insurers fund based on the timing of the Settlement Agreement seems to 
potentially benefit only the issuers of the Excess Director Policies (since claims by opt outs to the 
Securities Settlement, if any, appear to be the only remaining claims against the Director Defendants) while 
immediately and irrevocably harming the estates by eliminating $25 million in Side ABC coverage. 
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The Movants therefore submit that the balance of equities strongly favors granting a section 

105(a) injunction (and enforcement of the Plan Injunction with respect to the Side B Claims) 

because the harm to creditors in the absence of an injunction is significantly greater than any 

harm suffered by the defendants as a result of such an injunction. 

V. CONCLUSION 

26. The Court has the authority under section 105(a) of the Bankruptcy Code 

to enjoin non-debtor proceedings, and courts in this jurisdiction and elsewhere agree that it is 

particularly appropriate to exercise such authority when the non-debtor claims in question 

threaten to dissipate insurance proceeds otherwise available to benefit creditors.  The Court 

should enjoin consummation of the Securities Settlement until the Remaining MDL Claims are 

resolved, or in the alternative, condition permitting the Securities Settlement to proceed on the 

Individual Defendants’ and Insurer Defendants’ agreement to modify the funding sources to 

preserve the Excess Director Policies and free up the Side ABC Policies for resolution of the 

Estates’ MDL Claims and Side B Claims. Permitting the Securities Settlement to move forward 

at this time without modification would deprive the estates of $25 million in insurance funds and 

violate the Lift Stay Ruling’s determination that the Side B claims are property of the estate.   

For all the foregoing reasons, Movants urge the Court to grant the relief sought herein, and such 

other and further relief as the Court deems proper. 
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Dated: October 19, 2015 
New York, New York 

 
Respectfully submitted, 
 
 
  /s/  Jane Rue Wittstein  
Bruce Bennett 
JONES DAY 
555 South Flower Street, 50th Floor 
Los Angeles, CA 90071 
Tel: 213-489-3939 
Fax: 213-243-2539 

Jane Rue Wittstein 
JONES DAY 
222 East 41st Street 
New York, NY 10017 
Tel: 212-326-3939 
Fax: 212-755-7306 

COUNSEL FOR MF GLOBAL HOLDINGS 
LTD., AS PLAN ADMINISTRATOR 
 
           -and-  
 
 
 
  /s/ Bruce Bennett       
Bruce Bennett 
JONES DAY 
555 South Flower Street 
Fiftieth Floor 
Los Angeles, CA  90071.2300 
Telephone: 213.489.3939 
Facsimile: 213.243.2539 
 
COUNSEL  FOR THE LITIGATION  
TRUSTEE OF THE MF GLOBAL 
 LITIGATION TRUST 
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