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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------------
 
In re 
 
MF GLOBAL HOLDINGS LTD., et al., 
  
  Debtors.1 
----------------------------------------------------------

 
 
x 
: 
: 
: 
: 
: 
: 
: 

 
 
 
Chapter 11 
 
Case No. 11-15059 (MG) 
 
(Jointly Administered) 

In re 
 
MF GLOBAL Inc., 
  
  Debtor. 
----------------------------------------------------------

 
: 
: 
: 
: 
x 

 
Case No. 11-02790 (MG) 
SIPA 
 

  

PLAN ADMINISTRATOR'S OBJECTION 
TO THE MOTION OF THE INDIVIDUAL INSUREDS TO  

MODIFY THE AUTOMATIC STAY AND THE PLAN INJUNCTION SO AS TO  
EXTEND THE "SOFT CAP" ON THE USE OF THE PROCEEDS OF CERTAIN MFG  
ASSURANCE COMPANY POLICIES OF PROFESSIONAL LIABILITY INSURANCE 

                                                 
1  The debtors in these chapter 11 cases are MF Global Holdings Ltd.); MF Global Finance USA Inc.; MF 

Global Capital LLC; MF Global Market Services LLC; MF Global FX Clear LLC; and MF Global 
Holdings USA Inc. 
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The Court should deny the Motion of the Individual Insureds to Modify the 

Automatic Stay and the Plan Injunction so as to Extend the "Soft Cap" on the Use of the 

Proceeds of Certain MFG Assurance Company Policies of Professional Liability Insurance 

(Docket No. 2039) (the "Motion") because (a) the $7.5 million increase in the E&O soft cap was 

agreed upon by the Individual Insureds and the SIPA Trustee over the objection of MF Global 

Holdings Ltd. as Plan Administrator ("MFGH" or the "Plan Administrator"), even though MFGH, 

as, directly or indirectly, by far the largest creditor of MFGI, is the party with the largest 

pecuniary interest in the proceeds of the relevant E&O insurance policies, not the SIPA Trustee, 

(b) a $7.5 million increase does not provide the appropriate incentives for the defendants to 

control costs, especially in light of their now unfettered access to D&O insurance policy 

proceeds, (c) the reporting requirements, while important, do not sufficiently incentivize the 

defendants to manage defense costs and improperly place the primary burden on MFGH to 

police defense spending after fees and expenses have already been incurred, and (d) a $3.5 

million increase in the E&O soft cap is more than adequate to protect the Individual Insureds' 

interests and would have a greater tendency to focus the defendants on spending the E&O 

proceeds efficiently. 

For these reasons, and as set forth in more detail below and in the Declaration of 

Jane Rue Wittstein attached hereto as Exhibit A (the "JRW Declaration"), the Court should grant 

the Motion in part by (a) imposing the reporting requirements requested in the Motion and 

(b) increasing the E&O soft cap by a maximum of $3.5 million. 
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I. THE CONTINUED ADMINISTRATION OF MFGI'S SIPA CASE IS ALMOST 
ENTIRELY FOR THE BENEFIT OF MFGH. 

1. MF Global Inc.'s ("MFGI") SIPA proceeding (the "SIPA Case"2) is 

winding down.  All net equity claims have been paid, and therefore, the remainder of the SIPA 

Case is being administered by the SIPA Trustee and his counsel for the exclusive benefit of 

general estate creditors.  See SIPA Trustee's Motion (SIPA Docket No. 8236) (Aug. 26, 2014) 

(stating that all allowed customer claims have been fully satisfied in the SIPA Case); Trustee's 

Fifth Six Month Interim Report for the Period December 5, 2013 through June 17, 2014 (SIPA 

Docket No. 8001) (June 17, 2014) (noting the "virtual completion of 100 percent distributions on 

approximately 26,000 allowed customer net equity claims"). 

2. MFGH and its affiliated chapter 11 debtors (the "Chapter 11 Debtors") 

hold allowed general estate claims in the SIPA Case in the amount of $1.12 billion, which 

constitutes approximately 84% of all allowed general estate claims.  In other words, the 

administration of the SIPA Case, including the resolution of outstanding claims and the recovery 

of additional general estate assets, whether through the prosecution of claims against the 

Individual Insureds (collectively, the "MDL"3) or otherwise, is mainly for the benefit of the 

Chapter 11 Debtors.  See also SIPA Trustee's Allocation Motion (SIPA Docket No. 7103) (Oct. 

2, 2013) at 1 (acknowledging that MFGH is "by far MFGI's largest general creditor").  

Customers, who have been the primary beneficiary of the SIPA Trustee's efforts to date, no 

longer have a financial interest in the SIPA estate.4   

                                                 
2 The SIPA Case is No. 11-2790 (Bankr. S.D.N.Y.). 

3 The MDL is a consolidated action captioned DeAngelis v. Corzine, No. 11-cv-7866 (S.D.N.Y.). 

4 To the extent the interests of the customers are implicated by the dissipation of the E&O policies, it is MFGH's 
understanding that the SIPA Trustee unilaterally agreed to a $7.5 million increase in the E&O soft cap without 
(Cont.'d) 
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3. Likewise, the Securities Investor Protection Corporation ("SIPC"), which 

initiated the SIPA Case and which exercised statutory authority to monitor the SIPA Trustee's 

conduct for the benefit of customers, no longer has any interest in the case because its primary, if 

not exclusive, focus is on the protection of customers.  See SIPA5 § 78eee(a)(3) (SIPC may 

initiate a SIPA proceeding only if the debtor entity has failed to meet its obligations to 

customers); SIPA § 78fff-1(c) (a SIPA trustee is required to submit reports to the court and to 

SIPC with information regarding distributions to customers); SIPA § 78fff-3(a) (SIPC is required 

to advance funds to pay net equity claims but not general estate claims).  And indeed, SIPC has 

played almost no role in the SIPA Case in the last year, other than monitoring the SIPA Trustee's 

and his professionals' fee applications.  See generally SIPA Case Docket.  See also Statement of 

Stephen P. Harbeck, President and Chief Executive Officer of SIPC (Nov. 21, 2013)6 (stating 

that SIPC advanced $10 million early in the case, all of which has been returned, and that SIPC 

will not expend any funds for customer claims or administrative expenses in the SIPA Case).  

Moreover, as SIPC's President has recognized, "Asset recovery efforts on behalf of the general 

creditors will continue, but costs of collection will not be borne by SIPC."7  Thus, at this point in 

the SIPA Case, the SIPA Trustee is marshalling assets for general creditors, the largest of which 

is MFGH, and all costs are being borne by creditors, not SIPC. 

4. Although the SIPA Trustee maintains a statutory duty to administer the 

SIPA estate for the benefit of creditors, and although SIPC and the Securities Exchange 

                                                 
conferring with either the customer representatives or MFGH, and nothing in the Motion suggests that the customers 
have agreed to the relief sought in the Motion. 
5 The Securities Investor Protection Act, or SIPA, is title 15 of the United States Code. 

6 Available at http://www.sipc.org/Content/media/testimony/hhrg-113-ba16-wstate-sharbeck-20131121.pdf. 

7 Id. (emphasis added). 
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Commission may have standing to oversee the case, the party with the greatest interest in 

monitoring the SIPA Trustee's administration of the remaining general estate assets, and the 

party whose pecuniary interests are most affected by the SIPA Trustee's conduct, is MFGH.  It 

stands to reason, therefore, that the SIPA Trustee's actions, including the decision to agree to any 

increase in the E&O soft cap and the decision to oppose or not oppose the Motion, should be 

guided primarily, if not exclusively, by MFGH's interests.  Here, the SIPA Trustee failed to take 

MFGH's interests into account when it agreed to a $7.5 million increase to the E&O soft cap, 

despite knowing that MFGH did not support such a significant increase. 

5. For all the foregoing reasons, the SIPA Trustee's election not to oppose the 

Motion should be given no weight in deciding whether the Motion should be granted. 

II. THE INDIVIDUAL INSUREDS HAVE NOT PROVIDED ANY JUSTIFICATION 
FOR THE $7.5 MILLION SOFT CAP INCREASE. 

A. There is no Basis for a $7.5 Million E&O Soft Cap Increase. 

6. The Court has repeatedly expressed its concerns with respect to the rate at 

which the Individual Insureds have incurred defense costs and consumed insurance proceeds.  

See, e.g., Memorandum Opinion and Order Lifting Automatic Stay to Permit Payments of 

Defense Costs Under Certain Insurance Policies (Docket No. 1988) (the "Lift Stay Order") at 3; 

May 19, 2014 Hearing Transcript at 21:9-13 (the Court stating that it was "shocked" by the 

"astounding" amount of fees the defendants had incurred); Aug. 21, 2014 Hearing Transcript at 

24:24-25:3 (the Court stating that it was "surprised and disappointed" by the rate at which the 

defendants were burning through insurance proceeds).  Until recently, the mechanism designed 

to restrain the Individual Insureds from wasting the D&O proceeds and E&O proceeds was a 

"soft cap," which limited the amount of insurance proceeds available to the Individual Insureds 

without further Court order.  In September, however, while retaining the soft cap with respect to 
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E&O proceeds, the Court found that it was no longer appropriate to impose any cap with respect 

to the D&O insurance policies.  See Lift Stay Order at 22.  Accordingly, the Individual Insureds 

now have full, unrestricted access to $225 million in D&O insurance proceeds.  Id. at 6. 

7. The Individual Insureds state that they require a $7.5 million increase in 

the soft cap on the E&O policies because litigation has "entered into increasingly active 

discovery," and because the "Individual Insureds now have to engage experts and other vendors, 

whose work will comprise an increasing share of the total defense costs."  See Motion ¶ 22.  The 

Individual Insureds, however, do not provide any information regarding how they arrived at the 

$7.5 million number, how that number compares to their past spending or to their expected 

future defense costs, the estimated costs of discovery and expert witness fees, or how long they 

expect the $7.5 million to last before they once again incur fees in the full amount of the soft cap.  

Without additional and significantly more detailed information, neither MFGH nor the Court has 

any basis for determining whether it is reasonable to increase the soft cap by $7.5 million (or any 

other number).  

8. To determine the appropriate amount of any E&O soft cap increase, the 

Plan Administrator and the Court also need, among other things, a clearer understanding of how 

costs are being allocated among the various D&O and E&O policies.  At the soft cap hearing on 

May 19, 2014, the Court instructed the insurers to provide MFGI and the Plan Administrator 

with non-privileged information concerning this allocation.  The Plan Administrator has made 

several requests for information from the insurers, and the insurers have informed the Plan 

Administrator that (a) they continue to use a 59/41 split for matters that relate to both the D&O 

and E&O policies, (b) because the costs associated with certain matters are attributable only to 

the D&O policies, the actual split of costs so far has been approximately 72% for the D&O 
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policies and 28% for the E&O policies, and that (c) the insurers have relied primarily, if not 

exclusively, on defense counsel in determining which costs should be reimbursed from both the 

D&O and E&O policies and which costs should be reimbursed exclusively from the D&O 

policies.  See JRW Decl. ¶¶ 10-14; JRW Decl. Ex. 1. 

9. The Plan Administrator has asked the insurers for additional details 

regarding the process by which costs have been allocated among the policies, including 

(a) whether the insurers provided any guidelines to defense counsel in determining which costs 

should be reimbursed from which policies, (b) what guidelines the insurers have been following 

in reviewing bills to ensure that proper allocations are made, and (c) whether and to what extent 

the insurers have reduced or reallocated costs based on such review.  See JRW Decl. ¶ 12; JRW 

Decl. Ex. 1.  Without this additional insight into the process by which fees and expenses are 

being reimbursed from the E&O policies, MFGH and the Court cannot reasonably determine the 

appropriate amount of any E&O soft cap increase.8 

B. The Individual Insureds Will Suffer No Prejudice if the E&O Soft Cap is 
Increased by $3.5 Million Instead of $7.5 Million. 

10. The Individual Insureds are silent concerning the expected duration of the 

proposed soft cap increase, but based on the accrued and unpaid invoices since the last soft cap 

was exceeded, MFGH and the SIPA Trustee estimated that approximately $250,000 per month in 

fees are being allocated to the E&O policies.  This is consistent with the Motion's statement that 

$1.5 million in unpaid invoices have accumulated in the six months since the last soft cap 

hearing in May.  Using this "burn rate," an E&O soft cap increase of $3.5 million should be 

sufficient to not only pay the outstanding invoices but also to pay invoices for the next eight 
                                                 
8  While the insurers are still being asked to provide this information, if it has not been provided by the time 

of the soft cap hearing, MFGH reserves the right to argue that this Court should not rule on the Motion until 
the insurers comply fully with these requests. 
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months or more.  In contrast, the $7.5 million increase proposed in the Motion would translate, 

after payment of the $1.5 million in unpaid invoices, into two full years of fees at $250,000 per 

month, effectively stripping the cap of any utility until late 2016. 

11. Assuming that the insurers' 72/28 split between the D&O and E&O 

policies is accurate and appropriate — which the Plan Administrator does not concede and 

remains subject to dispute — then by the time the Individual Insureds incur fees and expenses to 

exhaust $3.5 million in E&O policy proceeds, they would also have incurred another $9 million 

in fees and expenses under the D&O policies.  Increasing the E&O soft cap to $7.5 million 

corresponds to an increase in D&O spending of $19.3 million — a total of $26.8 million.  Put 

another way, the $7.5 million proposed cap would permit combined spending, assuming the 

average 72/28 split, of an additional $26.8 million on top of the prior aggregate cap of $43.8 

million, allowing the Individual Insureds to drain the combined policies by a total of $70.6 

million before needing to negotiate or seek court approval for another increase in the E&O soft 

cap.  And of course, even if the E&O soft cap is reached, the Individual Insureds retain full 

access to the D&O proceeds.  Thus, even if there is no increase to the E&O soft cap at this time, 

the Individual Insureds will continue to recover, by their own calculation, over 70% of all costs 

on an ongoing basis, plus whatever they might be entitled to under the E&O policies at some 

point in the future.9 

12. The request for a $7.5 million increase in the E&O soft cap is also 

dramatically higher than what the Court had previously anticipated.  At the August 21, 2014 

                                                 
9  The Individual Insureds' claim that they will be materially prejudiced if they are not permitted a $7.5 

million increase in the E&O soft cap is particularly disingenuous where (a) they have unfettered access to 
$225 million in D&O proceeds, which proceeds cover a significant majority of all outstanding costs, and 
(b) counsel in large bankruptcy cases such as this are routinely required to accept interim reimbursement of 
fees with a significant holdback pending final resolution of the case. 
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hearing, the Court instructed the parties to negotiate the form of an order increasing the soft cap 

for both the D&O and E&O policies from $43.8 million to $55 million, an $11.2 million increase.  

See Aug. 21, 2014 Hearing Transcript at 65:11-13.  Using the insurers' assertion that to date, 

approximately 72% of fees and expenses to date have been paid by the D&O policies and 28% 

have been paid by the E&O policies, that $11.2 million soft cap increase would have consisted of 

a D&O soft cap increase of $8.06 million and an E&O soft cap increase of only $3.14 million.  

Just three months after the Court lifted the stay with respect to the D&O policies, thereby giving 

the insureds unfettered access to the entirety of over $225 million in D&O proceeds, the 

Individual Insureds now ask the Court to increase the soft cap with respect to E&O proceeds by 

more than double the amount that the Plan Administrator reluctantly suggested that it would 

agree to in August. 

13. Under these circumstances, MFGH opposes the Motion and submits that 

the SIPA Trustee's decision to agree to a $7.5 million E&O soft cap increase is entitled to no 

deference.  Prior to the filing of the Motion, MFGH informed counsel to the SIPA Trustee that it 

did not approve of a $7.5 million E&O soft cap increase and that MFGH believed that its 

interests — which, as discussed above, are the primary interests that the SIPA Trustee is 

currently tasked with protecting — would be better served by an E&O soft cap increase of $5 

million or less.  The Individual Insureds rejected MFGH's $5 million offer and instead elected to 

file the Motion.  The Court should not permit a soft cap increase of $7.5 million over the 

objection of MFGH simply because the SIPA Trustee — whose pecuniary interest in the E&O 

proceeds is secondary to that of MFGH, at best — does not oppose the Motion.  The Individual 

Insureds have made no case for why a soft cap increase projected to last up to two years should 

be permitted, and this Court should deny the Motion and impose a much lower increase in order 
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for the soft cap to continue to serve its salutary purpose of acting as a checkpoint for the parties 

and the Court on the otherwise unsupervised dissipation of this key estate asset. 

III. THE REPORTING REQUIREMENTS ARE NOT A SUBSTITUTE FOR A MORE 
REASONABLE INCREASE IN THE SOFT CAP. 

14. MFGH supports the imposition of beefed-up monthly reporting 

requirements as negotiated by the SIPA Trustee and agreed to in the Motion.  Such reporting, 

however, is only effective if it is paired with a reasonable increase to the E&O soft cap.  The 

Individual Insureds are the parties who directly control the incurrence of legal fees and expenses 

to be reimbursed from insurance.  The Individual Insureds, therefore, should bear the primary 

burden of managing their defense costs.  If the E&O soft cap is increased by $7.5 million, then 

the Individual Insureds, who already have unchecked access to hundreds of millions of D&O 

proceeds, will have little incentive to properly manage their fees.  Instead, the burden of 

monitoring such fees will fall exclusively upon MFGH and the SIPA Trustee, who will only be 

able to monitor such fees as they are invoiced — typically at least 30 days after they have been 

incurred — and with only limited insight into the nature of the fees and whether or not such fees 

are reasonable. 

15. The Individual Insureds' defense spending should remain subject to an 

increase in the E&O soft cap of no more than $3.5 million, and the reporting requirements should 

act as a supplemental means to monitor the draining of the E&O policies.  If the E&O soft cap 

were to be increased by $7.5 million, then the reporting requirements would de facto become the 

only line of defense against dissipation of these policies until late 2016, thereby improperly 

shifting the burden onto MFGH and the SIPA Trustee to have to come into Court if the fees 

further escalate out of control.  Thus, although MFGH believes that the monthly reporting 

requirements are necessary and beneficial to the process, such requirements cannot and do not 
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adequately substitute for the beneficial effects of a more reasonable, modest increase to the E&O 

soft cap. 

IV. A $3.5 MILLION SOFT CAP INCREASE IS MORE THAN ADEQUATE. 

16. Although MFGH lacks the information to more precisely estimate the fees 

and expenses that the Individual Insureds will incur going forward, MFGH believes that, in light 

of the current rate at which the Individual Insureds are incurring defense costs, an E&O soft cap 

increase of $3.5 million, when coupled with the Individual Insured's right to effectively 

unlimited reimbursement under the D&O policies, would provide the Individual Insureds with at 

least eight months of fully-paid defense costs.  If the defendants continue to allocate 72% of the 

costs to the D&O policies and 28% to the E&O policies, as they have so far, a $3.5 million 

increase in the E&O Soft Cap equates to $12.5 million in additional spending before the E&O 

soft cap is reached.  See supra ¶ 11.  When added to the most recent $43.8 million soft cap for 

both the E&O and D&O policies, this permits a combined spending of $55.8 million before the 

E&O soft cap is exhausted and in no way impairs the rights of the Individual Insureds to 

continue to receive reimbursement up to the full limit of the D&O policies. 

17. This reasonably balances the rights of the Individual Insureds to an 

adequate defense of the claims asserted against them with the SIPA estate's and MFGH's 

pecuniary interest in the E&O proceeds. 

18. Accordingly, MFGH urges the Court to deny the Motion, and instead 

support an increase in the E&O soft cap of $3.5 million, subject to the increased monthly 

reporting requirements as provided in the Motion, and with a full reservation of MFGH's rights 

to object to any and all fees and expenses incurred by the Individual Insureds. 
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Dated: December 10, 2014 
New York, New York 

 
Respectfully submitted, 
 
   /s/ Jane Rue Wittstein     
Bruce Bennett 
JONES DAY 
555 South Flower Street, 50th Floor 
Los Angeles, CA 90071 
Tel: 213-489-3939 
Fax: 213-243-2539 

Scott J. Greenberg 
Jane Rue Wittstein 
JONES DAY 
222 East 41st Street 
New York, NY 10017 
Tel: 212-326-3939 
Fax: 212-755-7306 

COUNSEL FOR MF GLOBAL HOLDINGS 
LTD., AS PLAN ADMINISTRATOR 
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EXHIBIT A 
 
 

DECLARATION OF JANE RUE WITTSTEIN 
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JONES DAY 
Bruce Bennett 
555 South Flower Street, Fiftieth Floor 
Los Angeles, CA 90071 
Tel: (213) 243-2533  
Fax: (213) 243-2539 
 
Scott J. Greenberg 
Jane Rue Wittstein 
222 East 41st Street 
New York, NY 10017 
Tel: 212-326-3939 
Fax: 212-755-7306 
 
Counsel for MF Global Holdings Ltd., 
as Plan Administrator 
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------------
 
In re 
 
MF GLOBAL HOLDINGS LTD., et al., 
  
  Debtors.1 
----------------------------------------------------------

 
 
x 
: 
: 
: 
: 
: 
: 
: 

 
 
 
Chapter 11 
 
Case No. 11-15059 (MG) 
 
(Jointly Administered) 

In re 
 
MF GLOBAL Inc., 
  
  Debtor. 
----------------------------------------------------------

 
: 
: 
: 
: 
x 

 
Case No. 11-02790 (MG) 
SIPA 
 

 

DECLARATION OF JANE RUE WITTSTEIN IN SUPPORT OF  
THE PLAN ADMINISTRATOR'S OBJECTION TO THE MOTION  

OF THE INDIVIDUAL INSUREDS TO MODIFY THE AUTOMATIC  
STAY AND THE PLAN INJUNCTION SO AS TO EXTEND THE "SOFT CAP" 

 
I, Jane Rue Wittstein, make this declaration based on my personal knowledge and 

pursuant to 28 U.S.C. § 1746.  I hereby state as follows: 

                                                 
1  The debtors in these chapter 11 cases are MF Global Holdings Ltd.; MF Global Finance USA Inc.; MF 

Global Capital LLC; MF Global Market Services LLC; MF Global FX Clear LLC; and MF Global 
Holdings USA Inc. 
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1. I am an attorney with the law firm of Jones Day, counsel for MF Global Holdings 

Ltd. as Plan Administrator ("MFGH") in this matter.  I am admitted to practice in the United 

States Bankruptcy Court for the Southern District of New York.  I respectfully submit this 

declaration in support of MFGH's objection to the Motion of the Individual Insureds to Modify 

the Automatic Stay and the Plan Injunction so as to Extend the "Soft Cap" on the Use of the 

Proceeds of Certain MFG Assurance Company Policies of Professional Liability Insurance 

(Docket No. 2039) (the "Motion").   

2. As set forth in the accompanying objection (the "Objection")2, MFGH opposes 

the increase by $7.5 million of the soft cap applicable to the amounts that the E&O insurers may 

reimburse the Individual Insureds without further Court approval.  As this Court is well aware, 

on September 4, 2014, the Court found that in contrast to the E&O policies that are clearly 

subject to direct claims by MFGI and MFGH and thus property of the estate, it was no longer 

appropriate to impose any cap with respect to the D&O insurance policies.  See Memorandum 

Opinion and Order Lifting Automatic Stay to Permit Payments of Defense Costs Under Certain 

Insurance Policies (Docket No. 1988) (the "Lift Stay Order").   

3. Prior to the Court's issuance of the Lift Stay Order, MFGI, MFGH, the Individual 

Insureds, and the insurers had been engaged in good faith negotiations with respect to a 

negotiated stipulation to increase the soft cap applicable to the combined D&O and E&O policies 

to a new aggregate cap of $55 million based on the Court's directive at the August 21, 2014 

hearing.  At the time of that hearing, the applicable aggregate soft cap was $43.8 million.  The 

contemplated Court-ordered $55 million cap therefore represented a combined $11.2 million 

increase in the soft cap for both the D&O and E&O policies.   

                                                 
2  Capitalized terms not otherwise defined herein have the meaning given to them in the Objection. 
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4. Although the D&O policies are no longer subject to a combined soft cap, the 

E&O policies remain subject to this Court's jurisdiction and require the automatic stay and Plan 

Injunction to be lifted for the E&O insurers to make payments above the previously-established 

combined soft cap of $43.8 million.  As such, shortly after the Court's Lift Stay Order was 

entered, the parties began discussions concerning the appropriate increase in the E&O-only soft 

cap. 

5. Integral to determining an appropriate raise for the E&O soft cap is a clearer 

understanding of how costs are being allocated among various E&O and D&O policies.  At the 

soft cap hearing on May 19, 2014, the Court had instructed the insurers to provide MFGH and 

MFGI with non-privileged information concerning this allocation.  The parties had engaged in 

preliminary discussions at that time, with the insurers essentially reiterating what was said at the 

May 19 hearing: (i) that costs relating solely to the securities action were charged only to the 

D&O policies; and (ii) costs relating to the other MDL actions and any other matters for which 

reimbursement was sought under the D&O and E&O policies were subject to a 59% D&O/41% 

E&O split, subject to a reservation of rights to "true up" at the end of the case.  Based on the 

reimbursements to date, the insurers have advised MFGI and MFGH that the aggregate split has 

averaged approximately 72% D&O and 28% E&O.  Discussions concerning the allocation took a 

back seat to the parties efforts to negotiate a combined increase to the D&O and E&O soft cap 

and then stalled while the parties litigated the Individual Insureds' motion seeking the Court's 

determination that the stay and injunction no longer applied to the D&O proceeds. 

6. After the Court's Lift Stay Order was issued on September 4th, the parties 

resumed discussions to increase the E&O soft cap.  While effectively mooted by the Lift Stay 

Order, the Court's directive at the August 21 hearing had been to increase the combined cap to 

$55 million (a combined increase of $11.2 million).  Given the insurers' estimation that the 
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reimbursements average a 72/28 split, the Court-directed increase for the E&O-only portion of 

the soft cap would have been $3.14 million.  Indeed, because the parties had ironed out all but 

the final touches on a stipulation increasing the combined cap to $55 million at the time the Lift 

Stay Order issued, an E&O-only stipulation with the proportional $3.14 million increase could 

have been easily finalized. 

7. Instead, the Individual Insureds and insurers elected to make the E&O soft cap 

increase a contentious issue and pressed for effectively the same "blank check" on the E&O side 

that the Lift Stay Order provides on the D&O side.  Notably, the $7.5 million increase sought in 

the Motion by the insurers' own estimates would carry this soft cap out by two years — a time 

period that should outlast the case if the parties are actively engaged in reaching a resolution.  

Put another way, the $7.5 million proposed increase would permit "combined" spending, 

assuming the average 72/28 split, of an additional $26.8 million on top of the prior aggregate cap 

of $43.8 million, allowing the Individual Insureds to drain the combined policies by a total of 

$70.6 million before needing to negotiate or seek Court approval for another increase in the E&O 

soft cap.  And of course, even if the Individual Insureds spend more than $70.6 million, they 

would continue to have full access to $225 million in D&O policy proceeds, regardless of any 

additional increases to the E&O soft cap. 

8. Notwithstanding its view that the E&O soft cap should be raised, for now, by $3.5 

million or less (and only after adequate information is provided about how the insurers' 

allocations of costs between D&O and E&O is working in practice), MFGH took steps to avoid 

burdening this Court with another litigated soft cap motion.  MFGH had, very reluctantly, agreed 

in early October to support an MFGI-backed offer to increase the E&O soft cap by $5 million.  

This amount was over a third higher than the $3.14 million implied by the Court-directed $55 

million soft cap and would represent an increase of the combined soft cap to approximately $62 
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million — an additional $7 million over the $55 million cap that the Court contemplated before 

the Lift Stay Order was entered.  At the time MFGH agreed to authorize a $5 million increase to 

the E&O soft cap, both I and MFGH conveyed to counsel for MFGI that this was MFGH's 

bottom line, and we understood that MFGI shared our view that if the $5 million offer was not 

accepted, the Individual Insureds would need to file a motion. 

9. MFGH's proposed $5 million E&O soft cap was rejected.  Without MFGH's 

advance knowledge or authority, MFGI unilaterally engaged in discussions with the insurers to 

propose a $7.5 million E&O soft cap increase and only then asked me if MFGH would accept a 

$7.5 million increase.  I advised MFGI's counsel that I had no authority to agree to any figure 

over $5 million and reminded counsel for MFGI that the terms of MFGH's agreement to permit 

the $5 million offer to be made in the first place had been conditioned on it being a "best and 

final" offer.  MFGH fully expected that if the Individual Insureds would not agree to the $5 

million cap, they should have to explain to this Court why $7.5 million (which corresponds to 

aggregate spending of $70.6 million) was appropriate. 

10. On a separate but related note, the insurers have not provided responsive 

information to MFGH's requests concerning how the allocation of costs among the D&O and 

E&O policies has been implemented and monitored.  In the wake of the Lift Stay Order being 

entered and as part of the negotiation of the E&O soft cap, MFGH renewed its attempts to obtain 

basic information from the insurers on how the allocation is being monitored and implemented to 

ensure that costs which belong in the D&O-only bucket are hitting only those policies and that 

costs properly subject to the E&O/D&O split are likewise being billed to and paid by the correct 

policies.  An email chain dating back to the parties' October 1 call to discuss these issues is 

attached hereto as Exhibit 1.   
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11. These emails confirm that the insurers have not been forthcoming in providing 

MFGH with basic information about how the D&O/E&O allocation works in practice, even 

though the accuracy of this split is now an essential component of ensuring that the E&O soft 

cap is tapped only for the E&O's appropriate share of the costs that are chargeable to both sets of 

policies.  What the insurers have confirmed is that they have essentially delegated to the 

Individual Insureds the task of making the allocation by invoicing separately to the E&O and 

D&O policies (per an instruction in late 2011), with these invoices then being used as the basis to 

allocate between policies (subject to the insurers' "careful review").  Without in any way 

impugning the billing practices of the Individual Insureds, it does seem that, especially now that 

the D&O policies are no longer subject to any soft cap, MFGH and MFGI are entitled to have 

basic information about how the Individual Insureds have been instructed to determine what goes 

in the "D&O only" bucket versus in the "D&O and E&O" bucket.   

12. By email dated Friday, December 5, 2014, I asked counsel to the insurers to 

"advise (i) whether the insurers provided any guidance or guidelines to the defense counsel for 

purposes of making their allocation, (ii) what guidance or guidelines you have given whoever is 

reviewing the bills to ensure tasks are properly allocated, and (iii) whether as a result of the 

insurers' review, reductions or reallocations have been made, and if so, what percentages."  See 

Ex. 1.  On December 9, 2014, counsel for MFGI joined in the request, confirming that the 

information sought "would [be] useful."  A copy of MFGI's email is attached hereto as Exhibit 2. 

13. By email dated December 9, 2014, counsel for the insurers elected to take the 

position that no further information would be provided, effectively telling us that the defendants 

are experienced counsel so we should trust that they are billing matters appropriately.  By email 

dated December 10, 2014, we have advised the insurers that we are entitled to "trust, but verify" 
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— and renewed our request for the basic information requested to confirm that the allocation of 

fees and expenses among the D&O and E&O policies is working in practice.  See Ex. 1. 

14. MFGH expects that the insurers should be able to produce very specific 

information regarding the allocation of fees and expenses among the D&O and E&O Policies, 

including, but not limited to, invoice dates, amounts, billing firms, payments made by insurers, 

auditing information, and reductions, as these facts are necessary for a proper understanding of 

the erosion rate on the various policies and are facts that are not subject to any applicable 

privilege or confidentiality. 

15. Under these circumstances, MFGH submits that the Individual Insureds and the 

insurers are seeking to push through an unwarranted increase to the E&O soft cap of $7.5 million 

that effectively turns the soft cap into a blank check, and which could facilitate even faster 

dissipation of estate assets depending on how the allocation among the policies is working in 

practice.  Until the full information sought on the allocation is provided, this Court should not 

entertain the Individual Insureds' motion.  Furthermore, after sufficient information is provided 

to demonstrate that the allocation imposed by the insurers is supported by proper protocols and 

has been monitored and is working in practice, MFGH opposes any increase to the E&O soft cap 

greater than $3.5 million. 

 

I declare under penalty of perjury that the foregoing is true and correct. 

 

Executed: December 10, 2014 
     New York, New York 

  
 

/s/ Jane Rue Wittstein_______________________ 
Jane Rue Wittstein 
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Subject: RE: MF Global - Following up on allocation   
From: Jane Rue Wittstein 12/10/2014 03:46 PM

Extension: 73415; (212) 326-3415

To: Werner, Meredith E.
Cc: Bruce Bennett, Christopher M Healey, Craig Hirsch, Dave Steuber, "Smith, Dustin", "Ahari, 

Leslie S.", "'Stephen.Doody@AllenOvery.com'", "'Hayes, Vilia B.'"

Meredith, 

The overriding implication of your response, below--that we are seeking basic information about how the 
insurers are implementing the allocation of costs among the D&O and E&O policies as some kind of 
litigation tactic -- is offensive and incorrect. This case involves classic co-insured rights. MFGH and MFGI 
are both parties who have filed claims under the E&O policies at issue which exceed the policy limits. As 
insureds, we have a right to know how , and how much, other insureds are being paid, and specifically 
how the insurers are distributing shared assets to some but not all insureds. That is the bottom line. 
Generalities will not suffice and that is all we have received -- generalities and conclusory comments 
without the necessary detail to verify either. 

Your latest email basically confirms that you will not provide further information because, as you have 
noted several times, the defendants are represented by experienced counsel so we should trust that they 
are capable of billing all tasks in the wide-ranging MF Global proceedings to the proper policies. In no 
way impugning the competency or integrity of defense counsel, this generalized response is completely 
evasive and does not address the very specific questions we posed: are there protocols or guidelines that 
have been provided to defense counsel or to whomever you assign to review their bills to make sure 
matters are ending up in the right D&O only vs D&O and E&O buckets? What amounts, if any, has your 
“careful review” of these invoices resulted in being re-allocated? 

We have conferred with counsel for MFGI, and we are both concerned that you expect us to “trust” 
without giving us any basis to understand what is being done to confirm that the costs being ascribed to 
these policies are, in fact, appropriate. All we are asking is to “trust, but verify.” It is the minimum 
necessary to confirm that the allocation methodology you have outlined generally makes sense as 
applied to the variety of tasks involved, is supported by appropriate protocols and auditing procedures, 
and is working in practice. 

While I will not address at length your inappropriate impugning of our motives, I am constrained to set the 
record straight on your implication that our request for this information is merely a delay tactic. We have 
been asking for this information for months, and we have simultaneously engaged in various discussions 
to raise the soft cap. As you know, the Court after the hearing on August 21, 2014 had directed the 
parties to negotiate a combined soft cap of $55 million. That stipulation was negotiated and about to be 
finalized and submitted to Court when the Court entered its order lifting the stay as to the D&O policies. 
After the order was entered, the parties resumed discussions of the E&O only soft cap. A cap proportional 
to the E&O portion of the implied raise of the $43.8 million cap to $55 million ($3.5 million assuming a 
70/30 D&O/E&O split) could have been papered in days. It was the defendants and insurers who sought 
to have a new E&O only cap of tens of millions of dollars. MFGI and MFGH both wanted to get a sense of 
the burn rate and impose a cap that would ensure the parties had sufficient time to get bills paid for the 
next 6 months to a year – it was the defendants and insurers who forced this to a motion by rejecting the 
offer to raise the soft cap for E&O only by $5 million. And while we respect that the insurers do want to 
have the Court issue an order raising the cap to allow bills to be paid, we frankly find it highly 
inappropriate that the insurers would be taking sides on whether the cap should be $3.5, 5, or 7.5 million 
dollars when MFGH and MFGI are co-insureds who have pending claims against the policies. 

In short, we are opposing the Individual Insureds motion on the merits because, as stated in our 
Objection, the requested cap is effectively a blank check that would likely outlast the remainder of the 
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case. This is completely contrary to the salutary purposes served by having a soft cap. 

Simultaneously, we are requesting that you provide the information requested on how the allocation 
functions in practice so that we can determine whether the 72/28 split is how these costs should be hitting 
the policies in the aggregate. This information does impact the amount of the soft cap for the E&O-only 
policies, so your prompt attention to providing the requested information would be appreciated. 

Best, Jane

Jane Rue Wittstein (bio)
JONES DAY® - One Firm Worldwide

SM 
222 East 41st Street
New York, NY 10017-6702
Office +1.212.326.3415
jruewittstein@jonesday.com

"Werner, Meredith E." 12/09/2014 10:00:05 PMJane, We disagree that the information that...

From: "Werner, Meredith E." <Meredith.Werner@troutmansanders.com>
To: "'Hayes, Vilia B.'" <vilia.hayes@hugheshubbard.com>, Jane Rue Wittstein 

<jruewittstein@JonesDay.com>, 
Cc: Bruce Bennett <bbennett@jonesday.com>, Christopher M Healey <cmhealey@JonesDay.com>, 

Craig Hirsch <cmhirsch@JonesDay.com>, Dave Steuber <dsteuber@jonesday.com>, "Smith, 
Dustin" <dustin.smith@hugheshubbard.com>, "Ahari, Leslie S." 
<Leslie.Ahari@troutmansanders.com>, "'Stephen.Doody@AllenOvery.com'" 
<Stephen.Doody@AllenOvery.com>

Date: 12/09/2014 10:00 PM
Subject: RE: MF Global - Following up on allocation

Jane, 
 
We disagree that the information that we have provided you concerning allocation over the past several 
months, by both emails and in telephone conversations, was at a 30,000 foot level.   We have provided 
you with specific information and given you the exact methodology by which the allocation between the 
D&O and E&O policies was determined.   As we have advised you, the allocation has resulted in about 
72% of the total fees and costs being paid by the D&O tower, which is more than generous and fair to 
the E&O tower.    We do not believe you need any additional information concerning the allocation to 
address the amount of the soft cap under the E&O policy, which was the starting point for this 
discussion.  Instead, it appears to us that you are using this issue, and your purported dissatisfaction 
with the information you have received, as an excuse to obstruct and avoid responding to the individual 
insureds’ proposals concerning the soft cap for the E&O policies.   By doing so, you have forced the 
individual insureds to file yet another motion with the court, and are needlessly wasting the court’s and 
the parties’ time and money when an agreement reasonably should have been reached on the issue.    
We do not understand Holdings to be taking the position that the individual insureds are not entitled to 
coverage under the E&O tower for their defense costs for the customer actions (and if it is taking that 
position, please let us know because that would have interesting ramifications).  The individuals’ rights 
under the policies are at least equal to, if not greater than, the right of Holdings as one of many insureds, 
particularly here where any claim to coverage that Holdings may attempt to assert for the customer 
funds would not be covered.    The amount of money allocated to the E&O policies for defense costs 
incurred over a three year period, based on the allocation that is in place, is about $14.3 million, which is 
less than 10% of the total E&O limits.    If the soft cap is raised by $7.5 million, that figure will rise to less 
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than 15%.   Even assuming Holdings had a valid claim to coverage as an insured (which is highly
doubtful), it has no good faith basis to object to the use of 15% of the policies’ total limits by the many 
individuals who also are insureds.     We suspect that the true reason for your continued opposition to 
the individual insureds’ use of the policies for defense costs is not because Holdings is competing for 
policy proceeds as a co‐insured, but rather because it is a claimant seeking a tactical advantage in the 
litigation by impairing the individuals’ ability to fund  their defense and to preserve the policies for 
Holdings to collect as a plaintiff.    
 
With respect to your email below, it is not credible for you to contend that the defense firms are 
incapable of accurately billing their time to the matters they are working on.   We have, over the course 
of three years, been in constant communication with all of the defense firms for some 50 insureds, and 
have had innumerable communications with them about all aspects of the investigations, litigation and 
the bills.    Defense counsel are knowledgeable about the coverage issues, understand which matters are 
covered by which policies, and have issued separate bills for the various matters covered by the 
different policies as we previously explained to you.    There is no basis for you to second guess the 
billing entries by experienced counsel when they record their time in good faith to the securities class 
action or the customer actions, or in their judgment split time between matters based on the actual 
work performed by them.     Every single bill that has been submitted has been scrutinized and reviewed 
in detail, and where appropriate, the insurers have made adjustments and deductions before issuing 
payments.    The insurers have diligently and conscientiously controlled and monitored the defense 
costs.   Had the claimants been more judicious with respect to the number of individuals named as 
defendants in the lawsuits, the total defense costs would have been far less.   
 
Finally, the fiduciary policy does not provide coverage for the securities action.   Even if it did (which it 
does not), the fiduciary coverage would reduce the D&O share of the defense costs, not the E&O share, 
because the E&O policy does not provide coverage for the securities class action.    Further, the E&O 
policies do not provide coverage for the Bauman action,  so the allocation for that action is irrelevant to 
the soft cap motion which is limited to the E&O proceeds.       
 
Thanks,
Meredith  
 
 

 
 
From: Jane Rue Wittstein [mailto:jruewittstein@JonesDay.com] 
Sent: Friday, December 05, 2014 4:48 PM
To: Werner, Meredith E.
Cc: Bruce Bennett; Christopher M Healey; Craig Hirsch; Dave Steuber; Smith, Dustin; Ahari, Leslie S.; 
'Stephen.Doody@AllenOvery.com'; Hayes, Vilia B.
Subject: RE: MF Global - Following up on allocation
 
Meredith, 

Thank you for your email, below.  We greatly appreciate your getting back to us promptly with your 
"30,000 foot" explanation of how the allocation of costs among the various insurance towers is being 
implemented.  While I am still conferring with MFGH, and do not know if MFGI has any additional 
questions or comments, in the interests of moving this discussion forward I wanted to get back to you with 
a couple of follow up questions. 
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At the outset, I should also note that while you may have thought that much of this information was 
shared with Justin Carroll, I was on your calls with Justin and had not previously understood most of your 
general outlining, below, of how the 59/41 allocation is being effectuated.   In particular, you note that the 
insurers are relying on defense counsel to make the allocation between customer/Trustee versus 
securities actions by invoicing separately to the E&O and D&O policies (per an instruction in late 2011),  
with these invoices then being used as the basis to allocate between policies (subject to the insurers' 
"careful review" according to your last paragraph).   If this understanding is correct, we still need to know 
how the defendants are supposed to determine what goes in the "D&O only" bucket versus in the "D&O 
and E&O" bucket.   More specifically, please advise (i) whether the insurers provided any guidance or 
guidelines to the defense counsel for purposes of making their allocation, (ii) what guidance or guidelines 
you have given whoever is reviewing the bills to ensure tasks are properly allocated, and (iii) whether as 
a result of the insurers' review, reductions or reallocations have been made, and if so, what percentages.  
 

With respect to the fiduciary policy, your indicate that the only matter charged in part to that policy was 
the Bauman Arbitration.  Please advise how and why the decision was made to allocate the percentage 
applied to this policy, and whether that matter is still ongoing.  Also, please let us know whether the 
insurers have given any consideration to having the fiduciary policy cover a portion of the MDL costs 
(since we understand certain matters subsumed into the securities actions asserted  fiduciary claims). 

Again, we appreciate your attention to these matters. 

Best, Jane 

Jane Rue Wittstein (bio)
JONES DAY® - One Firm Worldwide

SM 
222 East 41st Street 
New York, NY 10017-6702 
Office +1.212.326.3415
jruewittstein@jonesday.com 
  

Fr
o

m: 

"Werner, Meredith E." <Meredith.Werner@troutmansanders.com> 

To

: 
'Jane Rue Wittstein' <jruewittstein@JonesDay.com>, 

Cc

: 
Craig Hirsch <cmhirsch@JonesDay.com>, Dave Steuber <dsteuber@jonesday.com>, "Smith, Dustin" <
dustin.smith@hugheshubbard.com>, "Hayes, Vilia B." <vilia.hayes@hugheshubbard.com>, Christopher M Healey <
cmhealey@JonesDay.com>, Bruce Bennett <bbennett@jonesday.com>, "Ahari, Leslie S." <Leslie.Ahari@troutmansanders.com>, 

"'Stephen.Doody@AllenOvery.com'" <Stephen.Doody@AllenOvery.com> 
D
at

e: 

12/03/2014 08:21 PM 

Su
bj
ec

t: 

RE: MF Global - Following up on today's call
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Jane, 
  
We have, in our earlier emails and telephone calls with Justin Carroll, provided a great deal of information 
to enable Holdings to have a clear understanding of how the defense costs have been allocated between 
the policies.  For the record, I will respond again.   
  
First, in response to Justin’s question regarding the matters that potentially implicate only the D&O 
policies, as stated in my October 2, 2014 email, all defense costs associated with the Securities class 
action and the trustee action are billed and being paid 100% by the D&O policies, subject to a true up at 
the end of the case.   
  
Second, with respect to Justin’s questions below about allocation of MDL discovery in connection with the 
various matters, as I told Justin on an earlier call,  defense counsel have been instructed to bill each 
matter separately.  If a defendant in three of the four actions comprising the MDL reviews a production 
from the fourth action (to which that defendant is not a party), that gets billed across the three matters 
where he is a defendant.  It could not be billed to the fourth matter for which the documents are being 
produced because the insured is not a defendant in that action and his counsel would not bill to that 
matter.     
  
Third, with respect to the fiduciary policy, there was an allocation for the Bauman arbitration, 25 percent 
of defense costs were allocated to the fiduciary policy and 75 percent were allocated to the D&O policy.  
No other defense costs have been allocated to the fiduciary policy.   
  
Finally, it appears from Justin’s emails that there is a concern that defense counsel’s bills in these matters 
do not accurately reflect what cases they are working on and, when they are working on matters that 
involve both the customer cases and the securities or trustee cases, they are not recording their time 
properly.   In late 2011, we instructed the firms to separately bill the matters that are covered by the D&O 
policies only, and those that may be covered under both the D&O and E&O policies, and they have done 
so.  Further, the defense firms in these cases are experienced and reputable firms.   All of the bills have 
been carefully reviewed.   We have no reason to believe that the defense firms are billing these matters 
improperly or not billing in accordance with how we have asked them to bill the different matters.       
  
Based on all of the foregoing, the current allocation has resulted in about 72% of the total fees and costs 
incurred across all of the cases and investigations to be paid by the D&O policy.  We believe that the 
allocation is more than fair to the E&O policies.   
  
Thanks, 
Meredith 
  
From: Jane Rue Wittstein [mailto:jruewittstein@JonesDay.com] 
Sent: Wednesday, December 03, 2014 11:18 AM
To: Ahari, Leslie S.; Werner, Meredith E.; stephen.doody@allenovery.com
Cc: Craig Hirsch; Dave Steuber; Smith, Dustin; Hayes, Vilia B.; Christopher M Healey; Bruce Bennett
Subject: RE: MF Global - Following up on today's call 
  
Meredith and Stephen, 

To date, we have not received any of the follow-up information requested (most recently in October) to 
confirm how the insurers are in practice allocating costs among the D&O and E&O policies and what 
steps you are taking to ensure that costs hit the appropriate policies, particularly now that the D&O 
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policies are no longer subject to a Soft Cap. 

As you are presumably aware, the defendants have filed a Motion to raise the E&O Soft Cap by $7.5M, 
knowing that MFGH had only authorized (reluctantly) an offer to increase the cap by $5M (subject to 
agreement on reporting requirements). Whether the cap should be increased by $5M or some lower or 
higher number cannot be considered in a vacuum.  Particularly now that the fees and expenses being 
allocated to the D&O tower are not subject to any cap, we need to understand how it is being determined 
which policies are absorbing which costs, and by whom that assessment is being made (ie, is it based on 
how the defendants choose to bill it? Or by an independent analysis by the insurers?). Your original 
response did not address any of these legitimate questions, as raised in our prior calls and in our email 
below, and we intend to bring this matter to the Court's attention as part of the upcoming hearing on the 
E&O Soft Cap if we cannot get greater clarity and assurances on how this allocation is working in 
practice.  Since our response to the Motion is currently due on December 10th (see  attached), your 
prompt attention to providing this information would be greatly appreciated.

Thank you, Jane 

Jane Rue Wittstein (bio)
JONES DAY® - One Firm Worldwide

SM 
222 East 41st Street 
New York, NY 10017-6702 
Office +1.212.326.3415
jruewittstein@jonesday.com 
Fr
om

: 

Justin F Carroll/JonesDay 

To

: 
"Werner, Meredith E." <Meredith.Werner@troutmansanders.com>, 

Cc

: 
Craig Hirsch <cmhirsch@JonesDay.com>, Dave Steuber <dsteuber@jonesday.com>, "Smith, Dustin" <
dustin.smith@hugheshubbard.com>, Jane Rue Wittstein <jruewittstein@JonesDay.com>, "Ahari, Leslie S." <
Leslie.Ahari@troutmansanders.com>, "stephen.doody@allenovery.com" <stephen.doody@allenovery.com>, "Hayes, Vilia B." <

vilia.hayes@hugheshubbard.com> 
Da

te: 
10/10/2014 04:51 PM 

Su
bje

ct: 

RE: MF Global - Following up on today's call

  

Meredith, 

We understand that MFGH is addressing the soft cap issue with Hughes Hubbard directly, and I do not 
have an update for you on our position.  I should note, however, for the record that we do not agree with 
many of the characterizations in your October 2nd email.  Generally, we would note that the E&O soft cap 
discussions were superseded by the motion practice and discussions around the insureds' motion to lift 
the automatic stay to permit payment of defense costs under the D & O policies.  Except for the insureds' 
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proposal in June to increase the soft cap for E&O only by $35 million, the E&O soft cap issue was not 
raised to us at all during the time when the issue of whether there would be a continued joint cap on E&O 
and D&O was before the Court.  As you are aware, the Lift Stay motion was only decided by Judge Glenn 
on September 4th.  When counsel to MFGI informed us on September 17th of the insurer's renewed 
interest in engaging in E&O soft cap discussions and of the proposals on the table, we told MFGI that our 
clients needed clarification on several allocation issues before we could respond to the proposals.  As we 
expressed on our Oct. 1st call, our clients believe that understanding the allocation agreements and the 
processes for effectuating those agreements is especially important now that the defendants have 
unfettered access to the D&O tower. 

Regarding allocation specifically, we are still unclear as to how defense costs are being billed and 
allocated between the towers.  For example, when you say "the securities class action and trustee 
litigation potentially implicate only the D&O policies" - does that mean that all defense costs associated 
with those two matters are billed 100% to D&O, subject to a true up at the end of the case? Or does that 
mean that some costs to those matters may be 100% D&O while others are split (59/41) between D&O 
and E&O?  If the latter, how is that decided?  Also, as discussed on the Oct. 1 call, we are trying to 
understand the system for allocation given the overlapping nature of discovery in the MDL matters, 
including the sharing of documents.  As an example, if a defendant in three of the four actions comprising 
the MDL reviews a production from the fourth action (to which that defendant is not a party), does that get 
billed across the three matters where he is a defendant as 

1/3 to Matter 1 (either 100% D&O or 59/41 split), 
1/3 to Matter 2 (either 100% D&O or 59/41 split), 
1/3 to Matter 3 (either 100% D&O or 59/41 split)? 

Or is it billed entirely to the fourth matter for which the documents are being produced (i.e. a production 
for the fourth matter gets billed 100% to that fourth matter, even though the defendant is not a defendant 
in that action)?  Or some other way?  Likewise, although we note that the USSIC fiduciary policy has 
been the subject of prior soft cap stipulations (and was expressly excepted from the recent lift stay motion 
and resulting order), we have not been advised by the insurers of any allocations to that policy or of 
specific portions of pending claims that have been or may be covered under it. We request clarification on 
that issue in addition to our other inquiries. 

Perhaps the answer to certain, if not all, of our inquiries is as simple as understanding the billing matters 
and billing mechanisms. If that is the case, then perhaps the most direct way to answer all of our inquiries 
is for the insurers to list all of the claims for which defense reimbursement has been requested and to 
advise as to each such claim which towers from the E&O, D&O, and fiduciary have been implicated, 
which have made payment, and what share of the costs paid has been made or allocated to each tower. 
But right now, it is not clear to us from your description below (or anything else we have heard to date) 
how the insurers (or defendants) are deciding how work is billed to which towers across matters -- which 
then flows through the allocation scheme you have outlined.  Accordingly, we would appreciate if you 
could provide us with specific information regarding the matters for which bills are being submitted to the 
insurers, and on what basis each is being paid and allocated among the towers (E&O, D&O, and 
fiduciary). 

We would appreciate your response to our open questions outlined above. If it would be easier to set up 
a call, let us know. Thanks. 

Justin Carroll 

Justin Carroll
Associate 
JONES DAY® - One Firm Worldwide℠ 
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222 E 41st Street
New York, NY 10017 
T: +1.212.326.3708
F: +1.212.755.7306 
jfcarroll@jonesday.com 
Fr
om

: 

"Werner, Meredith E." <Meredith.Werner@troutmansanders.com> 

To

: 
'Justin F Carroll' <jfcarroll@jonesday.com>, 

Cc

: 
"stephen.doody@allenovery.com" <stephen.doody@allenovery.com>, Jane Rue Wittstein <jruewittstein@JonesDay.com>, Craig 
Hirsch <cmhirsch@JonesDay.com>, Dave Steuber <dsteuber@jonesday.com>, "Hayes, Vilia B." <vilia.hayes@hugheshubbard.com>, 

"Smith, Dustin" <dustin.smith@hugheshubbard.com>, "Ahari, Leslie S." <Leslie.Ahari@troutmansanders.com> 
Da

te: 
10/09/2014 10:22 AM 

Su
bje

ct: 

RE: MF Global - Following up on today's call

  

Justin, 
 
A week has passed since my below email.  Is Holdings joining in the proposal made by Inc. with respect to the “soft 

cap” for the E&O defense costs?  Please let us know by the end of the day on Monday.   
 
Thanks, 
Meredith 
 
From: Werner, Meredith E. 
Sent: Thursday, October 02, 2014 2:39 PM
To: 'Justin F Carroll'
Cc: stephen.doody@allenovery.com; Jane Rue Wittstein; Craig Hirsch; Dave Steuber; Hayes, Vilia B.; 
Smith, Dustin; Ahari, Leslie S.
Subject: RE: MF Global - Following up on today's call 
 
Justin, 
 
In further response to your request, this will confirm that the securities class action and trustee litigation 
potentially implicate only the D&O policies.  Everything else, with the exception of regulatory inquires to 
employees who were not directors or officers, potentially implicates both the D&O and E&O policies and, 
as a result, is subject to the 59/41 D&O/E&O defense cost allocation.  This information has been 
available to the debtors for quite some time.  Not only have we stated it on the record at the many 
hearings we have attended on advancement issues, but we sent to Holdings numerous letters addressing 
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coverage under the policies for the various suits that were noticed to the insurers in 2011 and 2012.   
 
As you note, the hearing you reference was in May and you waited until yesterday to raise the allocation 
between the D&O and E&O policies as an issue with us.  We have explained to you the allocation and the 
basis for it.  If the trustees have an alternative proposal, please provide it and explain the basis for it, and 
explain why you think the allocation that has been in place for two years should not be applied.  Our 
clients reserve the right to dispute it.  Given the long history of this case, where insurance issues have 
been discussed repeatedly among the parties and with the courts, it is not credible for the trustees to 
claim that they need additional information about the policies and the scope of coverage and use such 
requests as a delaying tactic or excuse for not responding to soft cap proposals that have been made by 
defense counsel.  Our clients and their insureds would like to reach an agreement on the “soft cap” for 
the E&O defense costs expeditiously and we do not think these questions about the allocation are a valid 
reason for further delay.   
 
Meredith 
 
 
From: Justin F Carroll [mailto:jfcarroll@jonesday.com] 
Sent: Wednesday, October 01, 2014 6:06 PM
To: Werner, Meredith E.; Ahari, Leslie S.
Cc: stephen.doody@allenovery.com; Jane Rue Wittstein; Craig Hirsch; Dave Steuber; Hayes, Vilia B.; 
Smith, Dustin
Subject: MF Global - Following up on today's call 
 
Meredith, 

Following up on Jane's request from today's call right before you dropped off, we wanted to highlight the 
portion of the May 19, 2014 transcript that refers to the information we are looking for - i.e., in general 
terms and without revealing attorney/client privileged information, the various types of claims and which 
bucket (D&O only, E&O only, or both) each type falls into.  Please let us know if you have any questions 
or if we can provide further guidance.  Thanks. 

Justin 

At page 86-87: 

17 THE COURT: Okay. Well while you're up there let 
18 me ask you this. The defendants are not going to have to 
19 reveal attorney/client privilege information in any 
20 discussions with the debtors and I've made that clear 
21 before. Are you prepared with them or alone to discuss with 
22 the debtors' counsel the allocation between E&O and D&O? 
23 MS. AHARI: Just, you know, off the top of my head 
24 I think we can discuss in general terms, you know, what's 
25 potentially covered under the E&O versus the D&O versus 
1 what's potentially covered under both. 
2 THE COURT: Okay. 
3 MS. AHARI: You know, so the numbers, I mean the 
4 allocation only applies to defense costs that are 
5 potentially covered under both policies. 
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6 THE COURT: Right. 

Justin Carroll
Associate 
JONES DAY® - One Firm Worldwide℠ 
222 E 41st Street
New York, NY 10017 
T: +1.212.326.3708
F: +1.212.755.7306 
jfcarroll@jonesday.com

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected 
by attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system 
without copying it and notify sender by reply e-mail, so that our records can be corrected.
========== 

  

This e-mail communication (including any attachments) may contain legally privileged and confidential information 
intended solely for the use of the intended recipient. If you are not the intended recipient, you should immediately 
stop reading this message and delete it from your system. Any unauthorized reading, distribution, copying or other 
use of this communication (or its attachments) is strictly prohibited. 

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected 
by attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system 
without copying it and notify sender by reply e-mail, so that our records can be corrected.
========== 

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected 
by attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system 
without copying it and notify sender by reply e-mail, so that our records can be corrected.
========== 

  

This e-mail communication (including any attachments) may contain legally privileged and confidential information 
intended solely for the use of the intended recipient. If you are not the intended recipient, you should immediately 
stop reading this message and delete it from your system. Any unauthorized reading, distribution, copying or other 
use of this communication (or its attachments) is strictly prohibited. 
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==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected 
by attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system 
without copying it and notify sender by reply e-mail, so that our records can be corrected.
==========

 

This e-mail communication (including any attachments) may contain legally privileged and confidential information 
intended solely for the use of the intended recipient. If you are not the intended recipient, you should immediately 
stop reading this message and delete it from your system. Any unauthorized reading, distribution, copying or other 
use of this communication (or its attachments) is strictly prohibited.

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected 
by attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system 
without copying it and notify sender by reply e-mail, so that our records can be corrected.
==========
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EXHIBIT 2 
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Meredith, we think it would useful if you could provide this information.

This message and any files transmitted with it may contain privileged or confidential information. Use, disclosure, 
copying or distribution of this message by anyone other than the intended recipient is strictly prohibited. If you 
have received this message in error please notify the sender by email and destroy all copies of this message in 
your possession, custody or control.

From: Jane Rue Wittstein [mailto:jruewittstein@JonesDay.com] 
Sent: Friday, December 05, 2014 4:48 PM
To: Werner, Meredith E.
Cc: Bruce Bennett; Christopher M Healey; Craig Hirsch; Dave Steuber; Smith, Dustin; Ahari, Leslie S.; 
'Stephen.Doody@AllenOvery.com'; Hayes, Vilia B.
Subject: RE: MF Global - Following up on allocation

Meredith,

Thank you for your email, below.  We greatly appreciate your getting back to us promptly with your "30,000 foot" 
explanation of how the allocation of costs among the various insurance towers is being implemented.  While I am 
still conferring with MFGH, and do not know if MFGI has any additional questions or comments, in the interests of 
moving this discussion forward I wanted to get back to you with a couple of follow up questions.

At the outset, I should also note that while you may have thought that much of this information was shared with 
Justin Carroll, I was on your calls with Justin and had not previously understood most of your general outlining, 
below, of how the 59/41 allocation is being effectuated.   In particular, you note that the insurers are relying on 

Subject:
RE: MF Global - Following up on allocation
From:
Hayes, Vilia B.
12/09/2014 03:00 PM
To:
Jane Rue Wittstein, Werner, Meredith E.
Cc:
Bruce Bennett, Christopher M Healey, Craig Hirsch, Dave Steuber, "Smith, Dustin", "Ahari, 
Leslie S.", "'Stephen.Doody@AllenOvery.com'"
Hide Details 
From: "Hayes, Vilia B." <vilia.hayes@hugheshubbard.com> Sort List...
To: Jane Rue Wittstein <jruewittstein@JonesDay.com>, "Werner, Meredith E." 
<Meredith.Werner@troutmansanders.com>, 
Cc: Bruce Bennett <bbennett@jonesday.com>, Christopher M Healey 
<cmhealey@JonesDay.com>, Craig Hirsch <cmhirsch@JonesDay.com>, Dave Steuber 
<dsteuber@jonesday.com>, "Smith, Dustin" <dustin.smith@hugheshubbard.com>, "Ahari, 
Leslie S." <Leslie.Ahari@troutmansanders.com>, "'Stephen.Doody@AllenOvery.com'" 
<Stephen.Doody@AllenOvery.com>

Vilia B. Hayes | Partner

Hughes Hubbard & Reed LLP
One Battery Park Plaza | New York, NY 10004-1482
Office (212) 837-6839 | Cell (646) 709-1427 | Fax (212) 299-6839
vilia.hayes@hugheshubbard.com | bio
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defense counsel to make the allocation between customer/Trustee versus securities actions by invoicing 
separately to the E&O and D&O policies (per an instruction in late 2011),  with these invoices then being used as 
the basis to allocate between policies (subject to the insurers' "careful review" according to your last paragraph).   
If this understanding is correct, we still need to know how the defendants are supposed to determine what goes in 
the "D&O only" bucket versus in the "D&O and E&O" bucket.   More specifically, please advise (i) whether the 
insurers provided any guidance or guidelines to the defense counsel for purposes of making their allocation, (ii) 
what guidance or guidelines you have given whoever is reviewing the bills to ensure tasks are properly allocated, 
and (iii) whether as a result of the insurers' review, reductions or reallocations have been made, and if so, what 
percentages.  

With respect to the fiduciary policy, your indicate that the only matter charged in part to that policy was the 
Bauman Arbitration.  Please advise how and why the decision was made to allocate the percentage applied to 
this policy, and whether that matter is still ongoing.  Also, please let us know whether the insurers have given any 
consideration to having the fiduciary policy cover a portion of the MDL costs (since we understand certain matters 
subsumed into the securities actions asserted  fiduciary claims).

Again, we appreciate your attention to these matters.

Best, Jane

Jane Rue Wittstein (bio)
JONES DAY® - One Firm WorldwideSM

222 East 41st Street
New York, NY 10017-6702
Office +1.212.326.3415
jruewittstein@jonesday.com

Jane,

We have, in our earlier emails and telephone calls with Justin Carroll, provided a great deal of information to 
enable Holdings to have a clear understanding of how the defense costs have been allocated between the 
policies.  For the record, I will respond again.  

First, in response to Justin’s question regarding the matters that potentially implicate only the D&O policies, as 
stated in my October 2, 2014 email, all defense costs associated with the Securities class action and the trustee 
action are billed and being paid 100% by the D&O policies, subject to a true up at the end of the case.  

Second, with respect to Justin’s questions below about allocation of MDL discovery in connection with the various 
matters, as I told Justin on an earlier call,  defense counsel have been instructed to bill each matter separately.  If 

From: "Werner, Meredith E." <Meredith.Werner@troutmansanders.com>

To: 'Jane Rue Wittstein' <jruewittstein@JonesDay.com>, 

Cc: Craig Hirsch <cmhirsch@JonesDay.com>, Dave Steuber <dsteuber@jonesday.com>, "Smith, Dustin" <dustin.smith@hugheshubbard.com>, 
"Hayes, Vilia B." <vilia.hayes@hugheshubbard.com>, Christopher M Healey <cmhealey@JonesDay.com>, Bruce Bennett 
<bbennett@jonesday.com>, "Ahari, Leslie S." <Leslie.Ahari@troutmansanders.com>, "'Stephen.Doody@AllenOvery.com'" 

<Stephen.Doody@AllenOvery.com>

Date: 12/03/2014 08:21 PM

Subject: RE: MF Global - Following up on today's call
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a defendant in three of the four actions comprising the MDL reviews a production from the fourth action (to which 
that defendant is not a party), that gets billed across the three matters where he is a defendant.  It could not be 
billed to the fourth matter for which the documents are being produced because the insured is not a defendant in 
that action and his counsel would not bill to that matter.     

Third, with respect to the fiduciary policy, there was an allocation for the Bauman arbitration, 25 percent of 
defense costs were allocated to the fiduciary policy and 75 percent were allocated to the D&O policy.  No other 
defense costs have been allocated to the fiduciary policy.   

Finally, it appears from Justin’s emails that there is a concern that defense counsel’s bills in these matters do not 
accurately reflect what cases they are working on and, when they are working on matters that involve both the 
customer cases and the securities or trustee cases, they are not recording their time properly.   In late 2011, we 
instructed the firms to separately bill the matters that are covered by the D&O policies only, and those that may be 
covered under both the D&O and E&O policies, and they have done so.  Further, the defense firms in these cases 
are experienced and reputable firms.   All of the bills have been carefully reviewed.   We have no reason to 
believe that the defense firms are billing these matters improperly or not billing in accordance with how we have 
asked them to bill the different matters.       

Based on all of the foregoing, the current allocation has resulted in about 72% of the total fees and costs incurred 
across all of the cases and investigations to be paid by the D&O policy.  We believe that the allocation is more 
than fair to the E&O policies.   

Thanks,
Meredith

From: Jane Rue Wittstein [mailto:jruewittstein@JonesDay.com] 
Sent: Wednesday, December 03, 2014 11:18 AM
To: Ahari, Leslie S.; Werner, Meredith E.; stephen.doody@allenovery.com
Cc: Craig Hirsch; Dave Steuber; Smith, Dustin; Hayes, Vilia B.; Christopher M Healey; Bruce Bennett
Subject: RE: MF Global - Following up on today's call

Meredith and Stephen,

To date, we have not received any of the follow-up information requested (most recently in October) to confirm 
how the insurers are in practice allocating costs among the D&O and E&O policies and what steps you are taking 
to ensure that costs hit the appropriate policies, particularly now that the D&O policies are no longer subject to a 
Soft Cap. 

As you are presumably aware, the defendants have filed a Motion to raise the E&O Soft Cap by $7.5M, knowing 
that MFGH had only authorized (reluctantly) an offer to increase the cap by $5M (subject to agreement on 
reporting requirements). Whether the cap should be increased by $5M or some lower or higher number cannot be 
considered in a vacuum.  Particularly now that the fees and expenses being allocated to the D&O tower are not 
subject to any cap, we need to understand how it is being determined which policies are absorbing which costs, 
and by whom that assessment is being made (ie, is it based on how the defendants choose to bill it? Or by an 
independent analysis by the insurers?). Your original response did not address any of these legitimate questions, 
as raised in our prior calls and in our email below, and we intend to bring this matter to the Court's attention as 
part of the upcoming hearing on the E&O Soft Cap if we cannot get greater clarity and assurances on how this 
allocation is working in practice. Since our response to the Motion is currently due on December 10th (see
attached), your prompt attention to providing this information would be greatly appreciated.

Thank you, Jane

Jane Rue Wittstein (bio)
JONES DAY® - One Firm WorldwideSM

222 East 41st Street
New York, NY 10017-6702
Office +1.212.326.3415
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jruewittstein@jonesday.com

Meredith,

We understand that MFGH is addressing the soft cap issue with Hughes Hubbard directly, and I do not have an 
update for you on our position. I should note, however, for the record that we do not agree with many of the 
characterizations in your October 2nd email.  Generally, we would note that the E&O soft cap discussions were 
superseded by the motion practice and discussions around the insureds' motion to lift the automatic stay to permit 
payment of defense costs under the D & O policies.  Except for the insureds' proposal in June to increase the soft 
cap for E&O only by $35 million, the E&O soft cap issue was not raised to us at all during the time when the issue 
of whether there would be a continued joint cap on E&O and D&O was before the Court.  As you are aware, the 
Lift Stay motion was only decided by Judge Glenn on September 4th.  When counsel to MFGI informed us on 
September 17th of the insurer's renewed interest in engaging in E&O soft cap discussions and of the proposals 
on the table, we told MFGI that our clients needed clarification on several allocation issues before we could 
respond to the proposals.  As we expressed on our Oct. 1st call, our clients believe that understanding the 
allocation agreements and the processes for effectuating those agreements is especially important now that the 
defendants have unfettered access to the D&O tower.

Regarding allocation specifically, we are still unclear as to how defense costs are being billed and allocated 
between the towers.  For example, when you say "the securities class action and trustee litigation potentially 
implicate only the D&O policies" - does that mean that all defense costs associated with those two matters are 
billed 100% to D&O, subject to a true up at the end of the case? Or does that mean that some costs to those 
matters may be 100% D&O while others are split (59/41) between D&O and E&O?  If the latter, how is that 
decided?  Also, as discussed on the Oct. 1 call, we are trying to understand the system for allocation given the 
overlapping nature of discovery in the MDL matters, including the sharing of documents.  As an example, if a 
defendant in three of the four actions comprising the MDL reviews a production from the fourth action (to which 
that defendant is not a party), does that get billed across the three matters where he is a defendant as

1/3 to Matter 1 (either 100% D&O or 59/41 split),
1/3 to Matter 2 (either 100% D&O or 59/41 split),
1/3 to Matter 3 (either 100% D&O or 59/41 split)?

Or is it billed entirely to the fourth matter for which the documents are being produced (i.e. a production for the 
fourth matter gets billed 100% to that fourth matter, even though the defendant is not a defendant in that action)? 
 Or some other way?  Likewise, although we note that the USSIC fiduciary policy has been the subject of prior soft 
cap stipulations (and was expressly excepted from the recent lift stay motion and resulting order), we have not 
been advised by the insurers of any allocations to that policy or of specific portions of pending claims that have 
been or may be covered under it. We request clarification on that issue in addition to our other inquiries.

Perhaps the answer to certain, if not all, of our inquiries is as simple as understanding the billing matters and 
billing mechanisms. If that is the case, then perhaps the most direct way to answer all of our inquiries is for the 

From: Justin F Carroll/JonesDay

To: "Werner, Meredith E." <Meredith.Werner@troutmansanders.com>, 

Cc: Craig Hirsch <cmhirsch@JonesDay.com>, Dave Steuber <dsteuber@jonesday.com>, "Smith, Dustin" <dustin.smith@hugheshubbard.com>, 
Jane Rue Wittstein <jruewittstein@JonesDay.com>, "Ahari, Leslie S." <Leslie.Ahari@troutmansanders.com>, 

"stephen.doody@allenovery.com" <stephen.doody@allenovery.com>, "Hayes, Vilia B." <vilia.hayes@hugheshubbard.com>

Date: 10/10/2014 04:51 PM

Subject: RE: MF Global - Following up on today's call
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insurers to list all of the claims for which defense reimbursement has been requested and to advise as to each 
such claim which towers from the E&O, D&O, and fiduciary have been implicated, which have made payment, 
and what share of the costs paid has been made or allocated to each tower. But right now, it is not clear to us 
from your description below (or anything else we have heard to date) how the insurers (or defendants) are 
deciding how work is billed to which towers across matters -- which then flows through the allocation scheme you 
have outlined.  Accordingly, we would appreciate if you could provide us with specific information regarding the 
matters for which bills are being submitted to the insurers, and on what basis each is being paid and allocated 
among the towers (E&O, D&O, and fiduciary).

We would appreciate your response to our open questions outlined above. If it would be easier to set up a call, let 
us know. Thanks.

Justin Carroll

Justin Carroll
Associate
JONES DAY® - One Firm Worldwide℠
222 E 41st Street
New York, NY 10017
T: +1.212.326.3708
F: +1.212.755.7306
jfcarroll@jonesday.com

Justin,

A week has passed since my below email.  Is Holdings joining in the proposal made by Inc. with respect to the “soft cap” for 
the E&O defense costs?  Please let us know by the end of the day on Monday.  

Thanks,
Meredith

From: Werner, Meredith E. 
Sent: Thursday, October 02, 2014 2:39 PM
To: 'Justin F Carroll'
Cc: stephen.doody@allenovery.com; Jane Rue Wittstein; Craig Hirsch; Dave Steuber; Hayes, Vilia B.; Smith, 
Dustin; Ahari, Leslie S.
Subject: RE: MF Global - Following up on today's call

From: "Werner, Meredith E." <Meredith.Werner@troutmansanders.com>

To: 'Justin F Carroll' <jfcarroll@jonesday.com>, 

Cc: "stephen.doody@allenovery.com" <stephen.doody@allenovery.com>, Jane Rue Wittstein <jruewittstein@JonesDay.com>, Craig Hirsch 
<cmhirsch@JonesDay.com>, Dave Steuber <dsteuber@jonesday.com>, "Hayes, Vilia B." <vilia.hayes@hugheshubbard.com>, "Smith, 
Dustin" <dustin.smith@hugheshubbard.com>, "Ahari, Leslie S." <Leslie.Ahari@troutmansanders.com>

Date: 10/09/2014 10:22 AM

Subject: RE: MF Global - Following up on today's call
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Justin,

In further response to your request, this will confirm that the securities class action and trustee litigation potentially 
implicate only the D&O policies.  Everything else, with the exception of regulatory inquires to employees who were 
not directors or officers, potentially implicates both the D&O and E&O policies and, as a result, is subject to the 
59/41 D&O/E&O defense cost allocation.  This information has been available to the debtors for quite some time. 
 Not only have we stated it on the record at the many hearings we have attended on advancement issues, but we 
sent to Holdings numerous letters addressing coverage under the policies for the various suits that were noticed 
to the insurers in 2011 and 2012.   

As you note, the hearing you reference was in May and you waited until yesterday to raise the allocation between 
the D&O and E&O policies as an issue with us.  We have explained to you the allocation and the basis for it.  If 
the trustees have an alternative proposal, please provide it and explain the basis for it, and explain why you think 
the allocation that has been in place for two years should not be applied.  Our clients reserve the right to dispute 
it.  Given the long history of this case, where insurance issues have been discussed repeatedly among the parties 
and with the courts, it is not credible for the trustees to claim that they need additional information about the 
policies and the scope of coverage and use such requests as a delaying tactic or excuse for not responding to 
soft cap proposals that have been made by defense counsel.  Our clients and their insureds would like to reach 
an agreement on the “soft cap” for the E&O defense costs expeditiously and we do not think these questions 
about the allocation are a valid reason for further delay.   

Meredith

From: Justin F Carroll [mailto:jfcarroll@jonesday.com] 
Sent: Wednesday, October 01, 2014 6:06 PM
To: Werner, Meredith E.; Ahari, Leslie S.
Cc: stephen.doody@allenovery.com; Jane Rue Wittstein; Craig Hirsch; Dave Steuber; Hayes, Vilia B.; Smith, 
Dustin
Subject: MF Global - Following up on today's call

Meredith,

Following up on Jane's request from today's call right before you dropped off, we wanted to highlight the portion of 
the May 19, 2014 transcript that refers to the information we are looking for - i.e., in general terms and without 
revealing attorney/client privileged information, the various types of claims and which bucket (D&O only, E&O 
only, or both) each type falls into.  Please let us know if you have any questions or if we can provide further 
guidance.  Thanks.

Justin

At page 86-87:

17 THE COURT: Okay. Well while you're up there let
18 me ask you this. The defendants are not going to have to
19 reveal attorney/client privilege information in any
20 discussions with the debtors and I've made that clear
21 before. Are you prepared with them or alone to discuss with
22 the debtors' counsel the allocation between E&O and D&O?
23 MS. AHARI: Just, you know, off the top of my head
24 I think we can discuss in general terms, you know, what's
25 potentially covered under the E&O versus the D&O versus
1 what's potentially covered under both.
2 THE COURT: Okay.
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3 MS. AHARI: You know, so the numbers, I mean the
4 allocation only applies to defense costs that are
5 potentially covered under both policies.
6 THE COURT: Right.

Justin Carroll
Associate
JONES DAY® - One Firm Worldwide℠
222 E 41st Street
New York, NY 10017
T: +1.212.326.3708
F: +1.212.755.7306
jfcarroll@jonesday.com

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========

This e-mail communication (including any attachments) may contain legally privileged and confidential information intended 
solely for the use of the intended recipient. If you are not the intended recipient, you should immediately stop reading this 
message and delete it from your system. Any unauthorized reading, distribution, copying or other use of this communication 
(or its attachments) is strictly prohibited.

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========

This e-mail communication (including any attachments) may contain legally privileged and confidential information intended 
solely for the use of the intended recipient. If you are not the intended recipient, you should immediately stop reading this 
message and delete it from your system. Any unauthorized reading, distribution, copying or other use of this communication 
(or its attachments) is strictly prohibited.
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This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========
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