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JPMORGAN CHASE BANK, N.A.’S RESPONSE IN OPPOSITION TO THE PLAN 
ADMINISTRATOR’S OBJECTION TO PROOFS OF CLAIM NOS. 1216 AND 1217 

JPMorgan Chase Bank, N.A. (“JPMorgan”), through its undersigned attorneys, 

respectfully submits this response in opposition to the objection (the “Objection”) [Doc. 1973] of 

MF Global Holdings Ltd. (“MF Global Holdings” or the “Plan Administrator”) to the proofs of 

claim numbers 1216 and 1217 (the “Proofs of Claim”) filed by JPMorgan. 

In support of this Response, JPMorgan submits the declarations of Fraser Gallagher, 

attached hereto as Exhibit A (the “Gallagher Declaration”), and of James Grand, attached hereto 

as Exhibit B (the “Grand Declaration”).1 

I. PRELIMINARY STATEMENT   
 

  JPMorgan’s claims against MF Global FX Clear LLC (“FX Clear”) and its guarantor MF 

Global Holdings were determined properly in accordance with the contracts governing the 

1 All exhibits are annexed to the Declaration of Charles J. Keeley, submitted herewith.  
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parties’ relationships.  Under the payment measure provision that JPMorgan and FX Clear 

selected in their ISDA Master Agreement, JPMorgan was entitled to determine in good faith its 

actual loss resulting from the early termination of the foreign exchange transactions outstanding 

between the parties.  The agreement further expressly provided that actual loss was to be 

determined as of the Early Termination Date (designated to be October 31, 2011) “or, if that is 

not reasonably practicable, as of the earliest date thereafter as is reasonably practicable.”  It was 

not reasonably practicable for JPMorgan to close out the 349 transactions outstanding with FX 

Clear, which were booked through different trading desks and business lines of the bank in 

London and in New York, in less than a single day so that its loss could be determined as of 

October 31.  JPMorgan worked diligently and in good faith to complete this close-out process by 

the morning of November 2, and that was the earliest practicable date that its loss could be 

determined.  Under the terms of the ISDA Master Agreement, FX Clear is obligated to cover the 

loss, and MF Global Holdings has guaranteed this obligation.     

 The Plan Administrator twists the plain language of the ISDA Master Agreement by 

arguing that the only situation in which it is “not reasonably practicable” to determine loss as of 

the Early Termination Date is where the markets are not functioning on that date.  There are no 

limitations in the agreement on what factors may impact the reasonable practicability of 

determining loss.  Authorities on the ISDA Master Agreement recognize that the “reasonably 

practicable” standard is intended to accommodate practical difficulties, including where there are 

a large volume of transactions, and to permit calculation as of a date following the Early 

Termination Date.  This plain meaning interpretation is in accordance with English law, which 

governs the agreement.  The Plan Administrator’s argument also ignores the reality that 

JPMorgan suffered no loss as of October 31, nor until the transactions were actually closed out 
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on November 2, and that back-dating the valuation to October 31would be a merely fictional loss 

calculation.  

  The Plan Administrator also seeks to override this contractual loss determination 

provision through an impermissible and strained application of Section 562.  But Section 562 

does not apply to the claim against FX Clear because the ISDA Master Agreement and the 

outstanding transactions were terminated and liquidated long before FX Clear entered Chapter 

11.  The text, structure and purpose of Section 562 make clear that it was not intended to displace 

loss determinations made in accordance with contracts that were terminated pre-petition.  In any 

event, JPMorgan’s loss determination accords with the damage measurement that Section 562 

would require to the extent it does apply.     

II. BACKGROUND  
 

A. The ISDA Master Agreement and the Guarantee 
 

 On January 30, 2006, JPMorgan and FX Clear entered into the 1992 version of the 

International Swaps and Derivatives Association (“ISDA”) Multicurrency-Cross Border Master 

Agreement, together with the Schedule attached thereto (the “ISDA Master Agreement”).  

Keeley Decl. Exhibit C.  The ISDA Master Agreement governed all foreign exchange 

transactions that JPMorgan and FX Clear subsequently entered into from time to time.  

  On the same date as the ISDA Master Agreement, FX Clear’s parent company (then, Man 

Group PLC) entered into a Guarantee and Indemnity (the “Guarantee”) in favor of JPMorgan.  

Keeley Decl. Exhibit D.  Under the terms of the Guarantee, Man Group PLC guaranteed FX 

Clear’s performance and payment obligations under the ISDA Master Agreement.  Guarantee 

§ 1.1.  As guarantor, Man Group PLC was designated in the ISDA Master Agreement as a 

“Credit Support Provider” for FX Clear.  Schedule  Part 4(g).   In 2007, MF Global Holdings 
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assumed Man Group PLC’s obligations as guarantor of FX Clear’s obligations under the ISDA 

Master Agreement pursuant to a Novation Deed.  Keeley Decl. Exhibit E.  

 The ISDA Master Agreement specified Events of Default that would authorize the Non-

Defaulting Party to terminate the agreement and all outstanding transactions.  One of the 

enumerated Events of Default was the bankruptcy of a party’s Credit Support Provider, or 

guarantor.  ISDA Master Agreement § 5(a)(vii).  Upon the occurrence of an Event of Default, the 

Non-Defaulting Party has the right to send an Early Termination Notice designating an Early 

Termination Date in respect of all outstanding transactions. Id. § 6(a).  Upon the occurrence of 

an Early Termination Date, further payment and deliveries in respect of the terminated 

transactions are suspended, and the amounts payable are determined pursuant to Section 6(e).   

  Section 6(e) of the ISDA Master Agreement gave the parties the option of agreeing to 

one of two payment measures to use in the event of early termination:  “Market Quotation” or 

“Loss.”  In the Schedule to the ISDA Master Agreement, JPMorgan and FX Clear elected to use 

“Loss” as the applicable payment measure.  See ISDA Master § 6(a) & Schedule Part 1(h).    

  “Loss” is defined as the amount that the Non-Defaulting Party “reasonably determines in 

good faith to be its total losses and costs.”  ISDA Master Agreement § 14.    Loss can include, 

among other things, “any loss of bargain” and “loss or cost incurred as a result of its terminating, 

liquidating, obtaining or reestablishing any hedge or related trading position.”  Id.  With respect 

to when a party must determine its Loss, the ISDA Master Agreement makes clear that, if it is 

not “reasonably practicable” for a party to determine its Loss as of the Early Termination Date, 

then Loss may be determined on the next earliest date “as is reasonably practicable.”  Id.  Thus, 

the ISDA Master Agreement defines “Loss” to mean, 

with respect to this Agreement or one or more Terminated Transactions, as the 
case may be, and a party, the Termination Currency Equivalent of an amount 
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that party reasonably determines in good faith to be its total losses and costs 
(or gain, in which case expressed as a negative number) in connection with 
this Agreement or that Terminated Transaction or group of Terminated 
Transactions, as the case may be, including any loss of bargain, cost of funding 
or, at the election of such party but without duplication, loss or cost incurred as a 
result of its terminating, liquidating, obtaining or reestablishing any hedge or 
related trading position (or any gain resulting from any of them). Loss includes 
losses and costs (or gains) in respect of any payment or delivery required to have 
been made (assuming satisfaction of each applicable condition precedent) on or 
before the relevant Early Termination Date and not made ... . Loss does not 
include a party’s legal fees and out-of-pocket expenses referred to under Section 
11.  A party will determine its Loss as of the relevant Early Termination 
Date, or, if that is not reasonably practicable, as of the earliest date 
thereafter as is reasonably practicable. A party may (but need not) determine 
its Loss by reference to quotations of relevant rates or prices from one or more 
leading dealers in the relevant markets. 

 
Id.  § 14 (emphasis added). 
  
  ISDA has published a User’s Guide to the 1992 ISDA Master Agreements (the “User’s 

Guide”).  As explained in the User’s Guide, the definition of Loss in the 1992 ISDA Master 

Agreement was amended so that it “now acknowledges the practical difficulties of determining 

Loss as of the Early Termination Date and, accordingly, permits a party to determine its Loss as 

of the earliest date reasonably practicable after the Early Termination Date.”  See Keeley Decl. 

Exhibit F at 25.    

B. FX Clear’s Default and the Early Termination Notice 
 

  On October 31, 2011, FX Clear’s parent and Credit Support Provider, MF Global 

Holdings, filed a petition for relief under Chapter 11 of the Bankruptcy Code.   This constituted 

an Event of Default under the ISDA Master Agreement that entitled JPMorgan, as the Non-

Defaulting Party, to terminate its outstanding transactions with FX Clear.  JPMorgan did so by 

sending an Early Termination Notice (Keeley Decl. Exhibit G) to FX Clear the same day at 

11:42 a.m. New York Time (EST) / 3:42 p.m. (GMT), shortly before the close of trading in 
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London.  The Early Termination Notice designated October 31, 2011 as the Early Termination 

Date.   

  On the Early Termination Date, there were 349 foreign exchange transactions (the 

“Terminated Transactions”) outstanding between JPMorgan and FX Clear, involving 19 different 

currencies.  Gallagher Decl. ¶ 8.  These transactions were booked through the Bank’s FX 

Trading Desks in both London and in New York and the Bank’s Prime Brokerage Business in 

New York.  Id. ¶¶ 18-19.   

C. JPMorgan’s Determination of Loss as of the Earliest Practicable Date 

  Early terminations of this magnitude – involving hundreds of transactions – are 

extraordinary, even for a bank the size of JPMorgan, because events of default by large 

institutional counterparties like FX Clear are rare.  Gallagher Decl. ¶ 8.   Immediately after 

making the early termination decision on October 31, 2011, JPMorgan began the process of 

closing out the Terminated Transactions across JPMorgan’s books and systems.  Id. ¶ 18.   As 

described below, a team of people in London and in New York worked around-the-clock to 

complete the close-out process diligently and in good faith so that JPMorgan could determine its 

Loss as of the earliest practicable date.  Id. ¶¶ 19-20.     

 It was not possible for JPMorgan to calculate its Loss prior to the completion of this 

process because an actual loss (or a gain) on a terminated swap transaction only comes into 

existence when the transaction is closed out.  Gallagher Decl. ¶ 6.  The Terminated Transactions 

were agreements to exchange currencies on a future date at an agreed upon exchange rate.  Id.  

Prior to that future date, fluctuations in the exchange rate would result in a transaction being 

valued as positively or negatively impacting “P&L” or Profit & Loss.  Id.   Closing out a 

transaction with a positive impact on P&L at the moment it is closed out creates a loss, whereas 
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closing out a transaction with a negative impact on P&L at that moment creates a gain.  Id. ¶ ¶ 6, 

26.  The market value of the transaction at the time of close-out determines the loss or gain on 

the transaction.  Id.    There is no loss or gain before the close out.        

 Closing out the 349 Terminated Transactions entailed a multi-step and labor-intensive 

process that was coordinated and executed in a manner to ensure accuracy and appropriate risk-

management.  Gallagher Decl. ¶¶ 7, 18.  JPMorgan first had to identify the full population of 

outstanding trades with FX Clear.  Id. ¶ 19.   This required examination and reconciliation of 

data stored in multiple systems in London and New York through which the trades had been fed 

and where they were potentially recorded, including trading portals, risk management systems, 

settlement systems and credit systems.  Id..   After reviews were done to confirm that all trades 

had been identified, the trades were transferred from the books of the desk or unit where they 

were originally executed onto segregated books.  Id. ¶ 21.    The fact that the trades were booked 

through different desks and business lines of the Bank added to the complexity of collating the 

trades.  Id. ¶¶ 8, 19.  For example, the trade information from the Prime Brokerage Business’s 

systems had to be manually reformatted to be exported properly.  Id. ¶ 21.  In addition, a 

significant number of the trades were swap transactions where one leg of the transaction had 

already settled, and manual reformatting of data was required to close out the leg of the trade that 

remained outstanding.  Id.   Reviews were done to make sure the transfer to segregated books 

was completed properly.      

 The event of default also affected transactions with another MF Global affiliate, MF 

Global UK, with whom JPMorgan had 486 separate foreign exchange trades that were closed out 

at the same time as the FX Clear trades – for a total of 835 trades.  Gallagher Decl. ¶ 23.    

Pursuant to an ISDA master agreement with MF Global UK, JPMorgan closed out the MF 
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Global UK trades on November 2, valuing those trades using November 2 market rates, and 

determined that it owed a payment to MF Global UK.  Id.  The administrators for MF Global UK 

did not object to this valuation, even though it was done in precisely the same manner as the 

trades with FX Clear.  Id.        

 The JPMorgan personnel in London and New York worked into the night on October 31 

and November 1 and resumed their work early the following mornings – pausing only for a few 

hours during the respective nightly system shutdowns in New York and London so that required 

end-of-day processes could be run.  Gallagher Decl. ¶ 20.  Conference calls were held as 

regularly as every hour to report on progress, discuss any issues that had arisen and to decide on 

next steps.  Id. ¶ 24.    

 Once the full population of trades had been identified and segregated, a further necessary 

step was for JPMorgan to generate assessments of the impact that closing out the trades would 

have on the overall risk of the foreign exchange trading desks’ portfolios.  Gallagher Decl. ¶ 22.  

This was done for risk management purposes to allow those trading desks to determine the 

number and type of any hedging transactions necessary to rebalance risk, either simultaneously 

with or after the close out.  Id.   

 All of the steps necessary to close out the Terminated Transactions were completed on 

the morning of November 2, London time.  Gallagher Decl. ¶ 25.  JPMorgan then scheduled the 

closeout to take place at 12:00 p.m. London time, which was the next earliest time that the 

market was liquid and published independent rates were available.  Id.  The market rates 

prevailing at that time were used to value the Terminated Transactions and determined whether 

there was a loss or a gain on them.  Id. ¶¶ 26-27.  Those losses and gains were netted against 

each other to determine the Bank’s overall Loss of $4,781,395.16.  Id.  JPMorgan sent FX Clear 
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a Calculation Statement (Keeley Decl. Exhibit H) that demanded payment of this amount and 

detailed the Bank’s Loss calculation, including the market rates used to value each of the 

Terminated Transactions.  Id. ¶ 27.         

 It is noteworthy that, had JPMorgan been able to effect the close out on November 1 and 

value the trades as of that date, its Loss and claim against FX Clear would have been higher by 

more than $800,000.  Gallagher Decl. ¶ 29.  The JPMorgan personnel performing the close-out 

were not traders and were not considering or tracking what was happening in the market in 

carrying out their work.  Id. ¶ 30.  The Bank employed substantial resources and completed the 

close-out and Loss calculation as soon as reasonably practicable under the circumstances in 

accordance with the ISDA Master Agreement.  Id. ¶¶ 30, 32.   

D. JPMorgan’s Proofs of Claim 

 It was not until December 19, 2011 – more than 45 days after JPMorgan closed out and 

valued the Terminated Transactions – that FX Clear filed its petition under Chapter 11.  On 

August 21, 2012, JPMorgan filed a Proof of Claim against FX Clear for JPMorgan’s Loss under 

the ISDA Master Agreement in the amount of $4,781,395.16 (Claim No. 1216).  Keeley Decl. 

Exhibit I.  On the same date, the Bank filed a Proof of Claim against MF Global Holdings for the 

same amount under the Guarantee (Claim No. 1217).  Keeley Decl. Exhibit J.2 

III. ARGUMENT  
 

 A proof of claim carries a presumption of validity.  Fed. R. Bankr. P. 3001(f) (“A proof 

of claim filed in accordance with these rules shall constitute prima facie evidence of the validity 

and amount of the claim.”); 11 U.S.C. § 502(a) (claim deemed allowed unless party in interest 

objects).  Accordingly, the Plan Administrator bears the burden of showing that JPMorgan’s 

2 The Annex to both Proofs of Claim is the same and therefore is omitted from Exhibit J.  
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Proofs of Claims should not be allowed for the amount claimed.  As discussed below, the Plan 

Administrator cannot carry this burden because (1) JPMorgan complied with the express terms 

of the ISDA Master in determining its Loss and (2) Section 562 does not apply or require a 

different Loss determination. 

A. JPMORGAN DETERMINED ITS LOSS IN ACCORDANCE WITH THE 
ISDA MASTER AGREEMENT 

 
  The ISDA Master Agreement provides that it is to be governed by English law.  Schedule 

Part 4(h).  Under English law, where a contract prescribes payments due between parties upon 

the occurrence of agreed events of default, the only question is whether the determination of the 

payment amount is in accordance with the contract. Grand Decl. ¶¶  2.1, 4.1.  In interpreting a 

contract, English law seeks to determine the intent of the parties by reference to the words that 

they chose, interpreted in accordance with conventional usage.  Id. ¶ 4.2.  It is the plain meaning 

of the words that is to be given effect, read in the context of other provisions of the contract as a 

whole.  Id.  A commercial contract also should be interpreted in a manner that accords with 

business common sense.  Id.     

  The definition of “Loss” under the ISDA Master Agreement makes clear that JPMorgan 

was entitled to determine its actual losses resulting from the early termination of the transactions 

following the event of default.  “Loss” is defined as the amount that the non-defaulting party 

“reasonably determines in good faith to be its total losses and costs.”  ISDA Master Agreement § 

14 (emphasis added).   This is genuine assessment of loss that depends on the particular 

circumstances of the Non-Defaulting Party. Grand Decl. ¶ 2.2.  In contrast to the Market 

Quotation payment measure, “Loss is a more subjective measure of the value of the transaction 

and a more subjective determination of the early termination amount because it represents the 
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losses suffered by the non-defaulting party which may be unique to that party.” 1 DERIVATIVES 

DESKBOOK § 5:5 (2d ed. 2014).3   

The requirement that the losses or gains be determined in good faith and reasonably 

means that the determining party cannot elect arbitrarily to select the method that maximizes its 

losses or without reasonable steps to mitigate its losses.  Grand Decl. ¶ 4.4.  Provided that the 

determining party has acted in a commercially reasonable manner, an English court will not 

substitute its own judgment as to methodology.  Id. 4.5.      

With respect to the timing of the Loss determination, the ISDA Master Agreement is 

clear that the determination need not be made as of the Early Termination Date if doing so is 

“not reasonably practicable.”  ISDA Master Agreement § 14.   In such circumstances, the Loss 

determination must be made “as of the earliest date thereafter as is reasonably practicable.”  Id.  

The plain meaning of this language is that the relevant market prices or replacement costs for 

purposes of Loss determination are those prevailing on the date that Loss is actually determined 

and not on any previous date. Grand Decl. ¶¶ 4.6-4.8.   

  The User’s Guide to the 1992 ISDA Master Agreement indicates the rationale of this 

“reasonably practicable” standard.  See Grand Decl. ¶ 4.12.   It explains that the Loss definition 

was amended to add this language to “acknowledge[] the practical difficulties of determining 

Loss as of the Early Termination Date and, accordingly, permits a party to determine its Loss as 

of the earliest date reasonably practicable after the Early Termination Date.”  User’s Guide at 25.   

Leading treatises on the ISDA Master Agreement likewise acknowledge that it often will not be 

feasible to determine Loss as of the Early Termination Date and that this is consistent with the 

Loss provision:  “There may be many reasons why the calculations are not finalized on the early 

3 An excerpt from Chapter 5 of the DERIVATIVES DESKBOOK treatise, titled “Early Termination 
Amounts,” is annexed hereto as Exhibit K to the Keeley Declaration.   
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termination date.  The non-defaulting party may have declared an immediate early termination 

date, but the computations required to finalize the valuation statement are complex and time-

consuming.”  1 DERIVATIVES DESKBOOK § 5:8:2.  For example, in a large close-out involving 

many transactions: 

[A] ‘reasonably practicable’ date after the early termination may actually be 
several days after the [event of default] depending on the size of the trading book . 
. .  Such an interpretation is consistent with the definition of “loss” since it clearly 
states that it is computed ‘as of the relevant Early Termination Date, or if that is 
not reasonably practicable, as of the earliest date thereafter as is reasonably 
practicable. 
  
Since Loss involves more subjective measures of losses and costs than market 
quotation, the calculation of loss generally is more time-consuming than the 
determination of market quotation.  As with market quotation, parties should be 
more concerned about accuracy, completeness and verification than with 
attempting to deliver a valuation statement immediately after the early termination 
date. 
 

Id. § 5:5; see also Grand Decl. ¶ 4.17 (discussing FIRTH: DERIVATIVES LAW AND PRACTICE 

(2014) ¶¶  11.131, 11.145).  While there are no decisions interpreting the “reasonably 

practicable” standard under the ISDA Master Agreement, English courts have recognized that 

non-defaulting parties are entitled to a reasonable time following a breach to assess the situation 

before determining their losses or taking action to mitigate them.  Id. ¶¶ 2.3; 4.17-4.18.   

 In this case, the enormous size of the early termination following FX Clear’s event of 

default – involving 349 transactions (835 if one also considers the 486 transactions terminated 

with the MF Global UK affiliate) – presented just the sort of practical difficulties that the 

“reasonably practicable” standard is intended to accommodate.     

  As described above, JPMorgan did not sustain an actual Loss until the moment when it 

closed out the Terminated Transactions, and therefore could not have determined its Loss prior 

to completing the close-out process.  Infra at 5; Gallagher Decl. ¶ 6, 26.  At the time of the close-
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out, transactions that had been generating positive P&L for JPMorgan, due to prevailing market 

interest rates being more favorable than at the time of trade execution, were removed from 

JPMorgan’s books.  Id.  The removal of transactions that were profitable based on prevailing 

market rates constituted a component of the “loss of bargain” that is expressly covered in the 

definition of “Loss.”  ISDA Master Agreement § 14.  

JPMorgan completed the close-out in a commercially reasonable manner and as soon as 

reasonably practicable under the circumstances on November 2, with personnel working virtually 

around-the-clock up until then both in New York and in London, holding status calls as 

frequently as every hour.  Gallagher Decl. ¶¶ 19-20, 24.  The close-out required a multi-step 

process with controls and reviews at multiple points to ensure accuracy and appropriate risk 

management.  Id. ¶¶ 7, 19, 21-22.    The Bank first had to identify the full population of the 349 

trades outstanding by examining and reconciling information from the systems of different 

trading desks and business lines located in different countries.  Id. ¶ 19.  The trades then had to 

be transferred onto segregated books, which required in many instances a time-consuming 

exercise of manually reformatting trade data.  Id. ¶ 21.  Once the trades were identified and 

segregated, the Bank had to prepare risk assessments necessary to determine the number and 

type of hedging transactions to rebalance the overall portfolio risk.  Id. ¶ 22.  The definition of 

“Loss” expressly contemplates that costs of hedging or replacement transactions may be claimed 

to the extent not duplicative of loss of bargain, see ISDA Master Agreement § 14, and this 

necessarily implies that a Non-Defaulting Party may take the reasonable time necessary to assess 

what hedging activity may be appropriate.4  The Bank simultaneously had to close out 486 

4 The Plan Administrator intimates in a footnote that because JPMorgan’s Calculation Statement 
does not include a claim for hedging costs, this somehow evidences that the Bank’s Loss calculation was 
a “retroactive, hypothetical exercise.”  But whether to enter into hedging transactions and whether to 
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outstanding foreign exchange transactions with another MF Global affiliate, MF Global UK.  

Gallagher Decl. ¶ 23.   

Once all of the necessary work was completed on the morning of November 2, the close-

out was conducted on 12:00 p.m. London time, when the market was liquid and published 

independent rates were available.  Gallagher Decl. ¶ 23.  It was at this point in time when 

JPMorgan’s Loss could be determined, in this case by using the market rates at that time to value 

each of the transactions, and then netting the losses and gains on the transactions to arrive at the 

overall Loss amount.  Id. ¶¶ 26-27.5 

Because JPMorgan acted in a commercially reasonable manner and in good faith in 

conducting the close-out, an English court would not interpret the Master Agreement to impose 

the obligation on JPMorgan to determine its Loss before it was in a position to do so.  Grand 

Decl. ¶ 4.10.  Given the volume of trades that needed to be closed out, the complexity of 

conducting such a large close out process accurately, and the need for risk assessments to 

consider appropriate hedging activity, JPMorgan could not reasonably have completed the close 

out before November 2 (and certainly not within the few remaining hours of October 31), and 

that was the earliest reasonably practicable date as of which its Loss could be determined.  

Two additional facts serve to underscore and contrast the good faith with which 

JPMorgan acted against the disingenuousness of the Plan Administrator’s position.   First, had 

include any costs of such transactions is the Non-Defaulting Party’s prerogative.  “A party is not required 
to enter into an offsetting hedge or other transaction upon the early termination of a transaction.”  1 
DERIVATIVES DESKBOOK § 5:5:4.  In this case, the Bank did engage in hedging activity on November 2 
to rebalance its overall portfolio taking into account the Terminated Transactions, Gallagher Decl. ¶ 6, but 
did not include any costs of this activity in its claim.         

5 The Plan Administrator does not challenge JPMorgan’s use of published market rates to 
determine Loss.   The definition of Loss expressly states that “[a] party may (but need not) determine its 
Loss by reference to quotations of relevant rates or prices from one or more leading dealers in the relevant 
markets.”  ISDA Master Agreement § 14. 
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JPMorgan used the market rates as of November 1 to value the transactions, this would have 

yielded a claim against FX Clear that is approximately $800,000 more than the November 2 

valuation.  Gallagher Decl. ¶ 29.  While the Plan Administrator accuses JPMorgan of engaging in 

a “retroactive, hypothetical valuation exercise” (Obj. at 12 n.4), the Bank’s completion of the 

close-out on November 2 and use of the less favorable rates prevailing on that day utterly refutes 

this accusation.  The fluctuation in the market rates played absolutely no role in the timing of the 

closeout, as the Gallagher Declaration makes clear.  Gallagher Decl. ¶ 30.  Second, JPMorgan 

also used November 2 rates to value the terminated transactions with FX Clear’s UK affiliate, 

MF Global Holdings UK, and owed a payment to MF Global Holdings UK under that valuation.  

Id. ¶¶ 23.  The UK administrators for MF Global Holdings UK did not object to this November 2 

valuation – even though the Early Termination Date was designated as October 31 just as with 

FX Clear.  Id.    

 The Plan Administrator argues that the only circumstances under which it is “not 

reasonably practicable” to determine Loss as of the Early Termination Date is if the markets are 

not functioning on such date.  Obj. ¶¶ 33-34.   This argument is based on a clearly wrong 

interpretation of the ISDA Master Agreement.   First, it ignores that Loss is meant to measure the 

Non-Defaulting Party’s actual losses and costs.  That the markets were open on October 31 is 

irrelevant because JPMorgan suffered no losses as of that date nor would it until the transactions 

were closed out on the Bank’s books.  Using October 31 market rates therefore would be nothing 

but a fictional measure that would leave JPMorgan without fair compensation for the actual Loss 

suffered when the transactions were closed out on November 2.  Second, the argument that the 

only circumstance relevant is whether the markets are functioning on the Early Termination Date 

is untenable because it distorts the plain meaning of the words “not reasonably practicable” to 
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mean “actually impossible.”  The “reasonably practicable” standard allows flexibility for 

“practical difficulties,” User’s Guide at 25, and not merely for impossibilities.  The agreement 

contains no limitation to exclude other factors – whether administrative, operational, systems, 

capacity or market-driven, and whether within or outside of the control of the determining party 

– that obviously can bear on the reasonable practicability of making the Loss determination.  

Grand Decl. ¶ 4.11. 

Finally, the Plan Administrator’s further argument that Loss must be determined based on 

market rates at the exact instant the Early Termination Notice was transmitted on October 31 

(Obj. ¶ 28) is without any basis under the ISDA Master Agreement.  The definition of Loss 

requires the determination to be made “as of the earliest date” that is reasonably practicable, 

without specifying the time of day, much less demanding an instantaneous determination.   There 

is no reason to allow the Defaulting Party to dictate to its advantage the exact timing of the Non-

Defaulting Party’s Loss determination.  The ISDA Agreement authorizes the Non-Defaulting 

Party to determine its loss and further appointed JPMorgan as the Calculation Agent (see 

Schedule Part 4(e)), giving JPMorgan discretion to select reasonably and in good faith a time of 

day at which to value the transactions.  Market rates from later in the day on October 31 yield a 

calculation that would require FX Clear to pay approximately $2,386,479 – more than $1 million 

more than under the Plan Administrator’s self-serving calculation using rates from earlier in the 

day.  Gallagher Decl. ¶ 31.  As discussed, however, any calculation based on October 31 market 

rates does not reflect JPMorgan’s actual Loss because the Terminated Transactions were not 

closed out until November 2.  Id.     
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B. SECTION 562 DOES NOT REQUIRE A DIFFERENT LOSS 
DETERMINATION  
 
1. Section 562 Does Not Apply Because the ISDA Master Agreement Was 

Terminated Before FX Clear’s Chapter 11 Filing 
 

JPMorgan’s claims against FX Clear under the ISDA Master Agreement arose when 

JPMorgan closed out the Terminated Transactions under the ISDA Master Agreement on 

November 2, 2011.  This occurred long before FX Clear filed for Chapter 11 protection on 

December 19, 2011.  Section 562 is therefore inapplicable to the measurement of the payment 

amounts owed by FX Clear under the ISDA Master Agreement, which is governed solely by the 

terms of the contract.   

  The “basic federal rule in bankruptcy is that state law governs the substance of claims, 

Congress having generally left the determination of property rights in the assets of a bankrupt's 

estate to state law.” Travelers Cas. & Sur. Co. of Am. v. Pac. Gas & Elec. Co., 549 U.S. 443, 

450-51 (2007) (internal quotation marks omitted).  “Property interests are created and defined by 

state law, and unless some federal interest requires a different result, there is no reason why such 

interests should be analyzed differently simply because an interested party is involved in a 

bankruptcy proceeding.” Id. at 451 (internal quotation marks and brackets omitted); see also In re 

Milham, 141 F.3d 420, 423 (2d Cir. 1998) (holding that amounts due are determined “under the 

applicable nonbankruptcy law, including the law of contracts”).  

Section 562 does not operate to displace measurements of amounts owed under swap and 

other derivative agreements that are liquidated, terminated or accelerated before the petition date.  

Prior to the enactment of Section 562, swap agreements and other safe-harbored derivative 

contracts that were rejected post-petition were valued as of the last business day before the 

petition date pursuant Section 502(g).  See In re Enron Corp., 354 B.R. 652, 654 (S.D.N.Y. 
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2006) (“Section 502(g) of the Bankruptcy Code required that damages resulting from the 

rejection of the contract be calculated as of the last business day before the filing of the 

bankruptcy petition”).  Congress enacted Section 562 and also amended Section 502(g) as part of 

the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub. L. No. 109-8, § 

910, 119 Stat. 23, 184 (2005).  The effect of these provisions was to change the timing of the 

determination of damages for claims arising from the post-petition rejection or post-petition 

liquidation, termination or acceleration of swap agreements and other safe-harbored derivative 

contracts.  Rather than determining damages for these claims as of the last business day before 

the petition date pursuant to former Section 502(g), Section 562 now provides for damages to be 

calculated as of the earlier date of either the rejection or the liquidation, termination or 

acceleration of the contracts.  Thus, Section 562 provides that:  

If the trustee rejects a swap agreement . . . pursuant to section 365(a), or if a . . . 
financial institution . . . or swap participant liquidates, terminates, or accelerates 
such contract or agreement, damages shall be measured as of the earlier of – (1) 
the date of such rejection; or (2) the date or dates of such liquidation, termination, 
or acceleration.” 
   

11 U.S.C. § 562.  The newly-added Section 502(g)(2) provides that “[a] claim for damages 

calculated in accordance with section 562 shall be allowed . . . or disallowed . . . as if such claim 

had arise before the date of the filing of the petition.”  11 U.S.C. § 502(g); see also In re Enron 

Corp., 354 B.R.at 654. 

“[I]n enacting the 2005 Amendments, Congress created a new measure of damages for 

certain executory contracts,” i.e., swap agreements and the safe-harbored contracts listed in 

Section 562.  In re Enron Corp., 354 B.R. at 659.  The purpose behind the enactment of Section 

562 and amendment of Section 502(g) was to protect the contractual expectations of parties to 

swap and derivative transactions that are liquidated, terminated or accelerated after a bankruptcy 
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filing.  Congress “aimed to align the measure of damages with the parties’ contractual 

expectations by fixing damages in reference to the value at the time of termination or rejection,” 

When to the Pull the Trigger: Timing consideration in Calculating Damages under Safe-

Harbored Contracts Subject to § 562, 33-Mar Am. Bankr. Inst. J. 18 (Mar. 2014), rather than by 

reference to the petition date, as was provided for under former Section 502(g).   As Colliers 

explains: 

Before the addition of section 562 . . ., there was concern that the debtors or the 
trustee’s eventual rejection of a Protected Transaction could result in a 
measurement of damages for the breach of the Protected Transaction to be 
determined as of a time immediately before the petition date, whereas the 
contractual measure of damages was as of the termination date.  Section 562 
largely aligned the measurement of damages in connection with a Protected 
Transaction under the Bankruptcy Code with prevailing market practice and 
industry-standard documentation by measuring damages as of the earlier of the 
date of rejection and the date(s) of liquidation, termination or acceleration of the 
Protected Transaction. 
 

COLLIER ON BANKRUPTCY ¶ 562.01 (emphasis added).6 

That Section 562’s application is limited to claims arising from rejections or terminations 

of protected contracts after the petition filing date is clear from the statutory text, structure and 

purpose.  The opening words of Section 562 – “If the trustee rejects a swap agreement . . . 

pursuant to section 365(a)” – plainly indicate that it is intended to apply after the petition date.  A 

trustee is only appointed, and the provisions of section 365(a) only become applicable, after the 

commencement of a case.   The next clause in Section 562 refers to a financial participant or 

other counterparty liquidating, terminating or accelerating “such contract.”  The words “such 

contract” refer to a contract that could have been rejected by “the trustee . . . pursuant to section 

365(a),” as described in the preceding clause.     

6 The Colliers’ chapter addressing Section 562 is annexed as Exhibit L to the Keeley Declaration. 
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The structure of the Code and other related provisions reinforce this interpretation.  

Section 502(g)(2), which was added to the Code in the same statute enacting Section 562, 

provides that a claim for damages calculated in accordance with Section 562 shall be allowed or 

disallowed “as if such claim had arisen before the date of the filing of the petition.”  11 U.S.C. § 

502(g)(2) (emphasis added).  This counterfactual phrasing shows that section 562 was intended 

to apply to claims that arise after the petition date.  Claims that are based on pre-petition 

terminations of contracts already arise before the petition date and do not need to be treated “as 

if” they had.  Moreover, Section 562 immediately follows the safe harbors in Sections 559, 560 

and 561. These provisions protect the right to terminate the swap and other transactions 

referenced in Section 562 from being subject to the automatic bankruptcy stay, which of course 

only applies after the case has commenced.     

Applying Section 562 to claims based on liquidations, terminations or accelerations of 

swap and derivative contracts before the petition date would subvert the policy underlying 

Section 562.   As discussed above, Section 562 was enacted to better align the timing of damage 

calculations to the parties’ contractual expectations by determining damages as of the date of 

rejection, if earlier, or of liquidation, termination or acceleration, rather than the last business 

date before the petition.   But claims based on pre-petition terminations were never valued as of 

the last business date before the petition, but instead in accordance with applicable contract law.  

Applying Section 562 to displace the contract when it would otherwise apply would stand the 

provision’s purpose of protecting contractual expectations on its head.  This interpretation is 

even more absurd given that it is unlimited in temporal scope and would apply to any protected 

transactions no matter how long before the bankruptcy filing they were terminated.  Thus, for 

example, accepting the Plan Administrator’s position would mean that a liquidation actually 
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conducted by a non-defaulting party in 2014 in strict compliance with the governing agreement 

would be subject to being recalculated by reference to a hypothetical liquidation as of an earlier 

date (for example, several days earlier) if the defaulting party were to commence a Bankruptcy 

Code case later, say in 2016.  This is simply an absurd result and unnecessarily injects 

uncertainty into normal commercial relationships.  It is also contrary to the default rule that the 

substance of claims in bankruptcy is to be determined by the state (or here, foreign) law that 

creates the rights at issue, absent a contrary federal interest.  Travelers, 549 U.S. at 450-51.   

  The entirety of the Plan Administrator’s statutory argument for applying Section 562 to 

pre-petition liquidations, terminations or accelerations rests on the definition of “swap 

participant” under Section 101(53C).  As an initial matter, this narrow focus is inappropriate.  In 

interpreting the Bankruptcy Code, courts “must not be guided by a single sentence or member of 

a sentence, but look to the provisions of the whole law, and to its object and policy.” Kelly v. 

Robinson, 479 U.S. 36, 43 (1986).  In any event, the Plan Administrator’s reliance on the 

definition of a “swap participant” fails on its own terms.   While section 101(53C) defines a 

“swap participant” as “an entity that, at any time before the filing of the petition, has an 

outstanding swap agreement with the debtor.” 11 U.S.C. § 101(53C), this does not mean that 

Section 562 governs the calculation of damages for a swap agreement that is terminated at any 

time before the filing of the petition.  It just means that any party to a pre-petition swap 

agreement has the benefits of the safe harbor protections (e.g. a pre-petition margin payment 

from the debtor to a counterparty is exempted from avoidance under section 546(g) even if the 

relevant swap agreement was terminated pre-petition). 

  No court has held that Section 562 applies to claims based on pre-petition liquidations, 

terminations or accelerations.  In the American Home Mortgage case cited by the Plan 
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Administrator, both parties contended that Section 562 applied, and the Bankruptcy Court of the 

District of Delaware assumed that Section 562 applied without making any reasoned 

determination.  In re American Home Mortgage Holdings, Inc., 411 B.R. 181, 185 (D. Del. 

Bankr. 2009).   American Home Mortgage therefore is not precedent for the question in dispute 

here.   See Webster v. Fall, 266 U.S. 507, 511 (1925) ( “Questions which merely lurk in the 

record, neither brought to the attention of the court nor ruled upon, are not considered as having 

been so decided as to constitute precedents.”).  The case involved a repo agreement that was 

accelerated five days before the petition date, id. at 184,  as opposed to the liquidation here more 

than forty-five days before FX Clear’s petition date.  The only question presented was whether a 

discounted cash flow methodology used to determine damages under the repo agreement on the 

acceleration date was a “commercially reasonable determinant” under 562(b).  Id. at 184.     

  Moreover, American Home Mortgage’s discussion of the policy of Section 562 to 

prevent “moral hazard” is inapposite to contracts that are liquidated, terminated or accelerated 

pre-petition and valued in accordance with the requirements of the contract.  The claimant in 

American Home Mortgage sought to interpret the term “commercially reasonable determinants” 

in Section 562(b) narrowly to include only market price, in arguing that no such determinants 

were available on the acceleration date or until the market became liquid more than one year 

after the bankruptcy petition.  It was in rejecting this narrow interpretation of “commercially 

reasonable determinants” that the Delaware Bankruptcy Court stated that “[b]y fixing damages 

as of the date the repurchase agreement is terminated, accelerated, etc. the Code attempts to 

prevent a moral hazard. If damages were measured at some future date, the repo participant 

could hold the asset at little or no risk. If the price of the asset were to rise, the repo participant 

would capture that increase up to the full amount owed under the agreement.”  Id. at 191.  Such 
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concerns are not present here.  The ISDA Master Agreement required JPMorgan to value the 

Terminated Transactions either on the Early Termination Date or, if that was not reasonably 

practicable, as of the next earliest date as was reasonably practicable.  This contractual obligation 

to calculate Loss as of a date as soon as reasonably practicable after the termination date 

eliminates any potential moral hazard with which American Home Mortgage was concerned.  

2. In Any Event, JPMorgan’s Calculation of Loss Complied with Section 562   

Even assuming that Section 562 applies to JPMorgan’s Proofs of Claim against either FX 

Clear or MF Global Holdings, or both, JPMorgan’s calculation of its damages as of November 2, 

the date that it terminated and liquidated the Terminated Transactions, was in accordance with 

Section 562.   

As discussed above, when applicable, Section 562 requires that damages be measured “as 

of the earlier of – (1) the date of such rejection; or (2) the date or dates of such liquidation, 

termination, or acceleration.”  11 U.S.C. § 562.  In this case, the date of termination and 

liquidation was when JPMorgan completed the process of closing out the transactions on 

November 2.  “[T]erminating derivative transactions prior to the scheduled termination date is 

also referred to as closing-out derivative positions” – a “process by which the value of all 

derivative transactions between two parties is reduced to a single net number umber payable by 

one party.”  1 DERIVATIVES DESKBOOK § 1:3.   While the process of termination began on 

October 31 with the sending of the Early Termination Notice, that process was not complete until 

the transactions were closed out on November 2. 

Further, November 2 also was the date of liquidation.  Congress’s distinction in Section 

562 between the dates of “liquidation,” “termination,” “acceleration” in clause (2) deliberately 
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reflected the need for flexibility in applying Section 562 to different factual circumstances, 

including where a large portfolio of transactions were affected.  As Colliers explains:  

Typically, liquidation, termination and acceleration of a Protected 
Transaction will all occur as of the same date, although it is possible that 
there could be a gap between contract termination and liquidation of 
certain types of collateral.  In addition, if the Protected  counter party 
had more protected transactions with the debtor than could 
reasonably be closed-out and valued in a single day, the term 
‘liquidation’ may be interpreted to include the reasonably necessary 
period to complete such a close-out and valuation.  
 

COLLIER ON BANKRUPTCY ¶ 562.01 n.2.    

That is, of course, precisely what happened here.   JPMorgan could not close out and 

value the hundreds of transactions outstanding with FX Clear on the Early Termination Date of 

October 31 specified in its default notice.  Section 562 therefore expressly authorizes the use of 

the November 2 liquidation date.    

Moreover, if Section 562(a) were to require measurement as of October 31, rather than 

the November 2 liquidation date, this would not reflect a “commercially reasonable determinant 

of value” and therefore would fall under the exception in Section 562(b).  As the legislative 

history to Section 562(b) explains, “in certain unusual circumstances, such as  . . . liquidation of 

very large portfolios, there may be no commercially reasonable determinants of value for . . . 

liquidating all such agreements and contracts in a large portfolio on a single day.” H.R. Report 

No. 109-31, Pt 1, 134-35 (109th Cong. 1st Sess. 2005).   As discussed above, the scale of the early 

termination with FX clear was extraordinary and presents such unusual circumstances.  

  The Plan Administrator’s argument that prices as of October 31 should be used would 

create an inequitable result and bad policy.  MF Global’s event of default put JPMorgan and 

many other market participants in the position of having to liquidate and value a huge portfolio 

of transactions.   As discussed above, JPMorgan worked to accomplish this with the utmost 
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diligence and good faith and as soon as reasonably practicable in accordance with the terms of 

the parties’ contract.  Because JPMorgan completed this process on November 2, it sustained 

losses as of that date.  It makes little sense to deprive the creditor of asserting a claim based on 

its actual loss when the intent of the statute was to align the measurement of damages with 

contractual expectations.  Moreover, it would be unfair to fictionally measure JPMorgan’s 

damages as of October 31 and leave it with a large uncompensated loss.  Such a rule would 

encourage market participants to elevate speed over accuracy and appropriate risk management 

in conducting closeouts in the event of an early termination.    

IV. CONCLUSION 

For the reasons above, JPMorgan’s Proofs of Claim should be allowed and the 

Plan Administrator’s objection should be denied. 

Dated:   October 10, 2010 
   New York, New York 
  

SATTERLEE STEPHENS BURKE & BURKE LLP 
 
 
/s/ Timothy T. Brock        
Timothy T. Brock 
Paul M. Brown 
Charles J. Keeley 
230 Park Avenue, 11th Floor 
New York, NY 10169 

          (212) 828-9200 
 

                      Attorneys for JPMorgan Chase Bank, N.A. 
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