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Case No. 11-15059 (MG) 
 
(Jointly Administered) 

MF GLOBAL HOLDINGS LTD., as Plan 
Administrator, and MF GLOBAL ASSIGNED 
ASSETS LLC, 
   Plaintiffs, 
 vs. 
 
ALLIED WORLD ASSURANCE COMPANY 
LTD., IRON-STARR EXCESS AGENCY LTD., 
IRONSHORE INSURANCE LTD., STARR 
INSURANCE & REINSURANCE LIMITED., 
and FEDERAL INSURANCE COMPANY, 

   Defendants. 
----------------------------------------------------------- 
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Adv. Proc. No. 16-01251 (MG) 
 
Ref. Docket Nos. 189, 188, 174, 14 

 

 

SECOND DECLARATION OF JAYSON NATHAN WOOD  
IN SUPPORT OF PLAINTIFFS' BRIEF IN OPPOSITION TO  

DEFENDANT ALLIED WORLD'S MOTION TO DISMISS FOR IMPROPER SERVICE 

  

                                                            
1 The debtors in the chapter 11 cases are MF Global Holdings Ltd.; MF Global Finance USA Inc.; 
MF Global Capital LLC; MF Global Market Services LLC; MF Global FX Clear LLC; and MF 
Global Holdings USA Inc.  The Court entered an order of final decree closing the chapter 11 
cases of MF Global Capital LLC, MF Global FX Clear LLC, and MF Global Market Services 
LLC on February 11, 2016. 
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I, JAYSON NATHAN WOOD, make this declaration based on my personal knowledge and 
pursuant to 28 U.S.C. § 1746.  I hereby state as follows:  

1. I am the head of the litigation and insolvency practice of Zuill & Co, a firm of barristers and 
attorneys in Bermuda.  I was admitted to the Bar in Australia in 1989 and have more than 25 
years experience in all aspects of corporate and insolvency litigation, with particular 
expertise in hedge fund collapses, shareholder disputes, corporate fraud, 
receiverships/liquidations, asset preservation and corporate reconstructions.  I am admitted to 
practise as an attorney in Bermuda, the Cayman Islands and the British Virgin Islands. 

2. I have been asked by U.S. Counsel representing MF Global Holdings Ltd ("MFGH") and MF 
Global Assigned Assets LLC ("MFGAA" and together, the "MFG Parties"), entities which 
my firm and I have acted for in related court proceedings in Bermuda, to provide counsel 
regarding Bermuda law on service of foreign proceedings in Bermuda.  I am further advised 
that the questions arise out of proceedings in the U.S. Bankruptcy Court for the Southern 
District of New York against Allied World Assurance Company Ltd, an insurance company 
incorporated in Bermuda (hereafter referred to as "AWAC").  

3. The purpose of my First Declaration filed in these proceedings and dated 20 July 2017 
("JNW-1") was to respond to the First Declaration of Mark Chudleigh dated 20 December 
2016 insofar as it dealt with service of proceedings in Bermuda.  I noted that Mr. Chudleigh, 
in his first declaration, only purported to deal with the requirements for service of Bermudian 
proceedings involving natural persons and not companies.  I further set out the relevant 
provisions in the Bermuda Companies Act 1981 (the "Companies Act") dealing with service 
on a company incorporated under that statute and relevant Bermuda case law.  I concluded 
that service by both the MFG Parties and the Bankruptcy Court on AWAC at its registered 
office in Bermuda complied with the statutory requirements of the relevant provision in the 
Companies Act, section 62A, and would, in my opinion, be deemed good service in Bermuda. 

4. I file this Second Declaration in response to certain points made in the Second Declaration of 
Mark Chudleigh dated 31 July 2017 (hereafter referred to as "Chudleigh-2") but I would 
note that my opinion remains the same: service of these proceedings was properly effected on 
AWAC at its registered office in Bermuda, pursuant to section 62A of the Companies Act.  

Section 62A as an alternative method of service 

5. I would first note that neither in his first nor his second declaration does Mr. Chudleigh 
provide any authority, statutory or otherwise, stating that service of process on a company in 
Bermuda must be done only by personal service.  Instead, Mr. Chudleigh states in his second 
declaration that, in his opinion as to statutory interpretation, section 62A remains subject to 
the mandatory provisions of Order 10 rule 1(1) of the Rules of the Supreme Court of 
Bermuda ("RSC") (see, e.g., paragraphs 13 and 21), and that the requirement under Order 10 
rule 1(1) of the RSC for personal service "can only be displaced by another enactment (i.e. an 
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Act of Parliament or a statutory instrument), or by another Court rule, that states, in express 
terms, that personal service by the plaintiff or his agent is not required." [Underlining my 
own.] 

6. The 1999 White Book (commonly referred to by Bermuda attorneys for guidance on the 
Rules of the Supreme Court) (Exhibit A) states in respect of personal service under the Rules 
at Note 10/1/5:  

"By operation of r. 1 (1) and r. 5, a writ of summons, an originating summons (other than 
an ex parte summons…), an originating notice of motion and a petition must be served 
"personally" on each defendant (unless such service is excepted under any particular rule 
or statutory enactment or an alternative method of service is authorised)." [Emphasis my 
own.] 

7. It is precisely that latter point that I sought to make in my first declaration, namely that 
section 62A of the Companies Act authorises an alternative method of service on companies 
incorporated in Bermuda, as is AWAC.  Mr. Chudleigh, at paragraph 22 Chudleigh-2, 
recognises that section 62A provides an alternative method of service but concludes that this 
is not in the alternative to Order 10 r. 1(1) (personal service) but to Order 65 r. 32 (personal 
service on a body corporate).  Mr. Chudleigh goes further to conclude, at paragraph 26 of 
Chudleigh-2, that "the true legal meaning of the words "leaving at" is that they are 
synonymous with personal service…" 

8. At paragraph 9, Mr. Chudleigh elaborates on a distinction between personal service and 
postal service made in his first declaration.  In doing so, he appears to define the two types of 
service largely on the basis of the knowledge of the individual delivering the document, as 
follows: 

9a. personal service, on the one hand (i.e. personal delivery by the Plaintiff, its Bermuda 
attorney or its Bermuda process server), where the person effecting service does so 
consciously and deliberately (i.e. with knowledge of the nature and purpose of the 
documents being served) by physically leaving the relevant document with the person or 
company being served; and 

9b. service by post, on the other hand (i.e. indirect delivery by the Plaintiff or its 
Bermuda attorney sending a document through postal channels to the address of the 
person or company being served, whether through the Post Office, or through a courier 
company such as DHL or FedEx, in circumstances where the documents pass through 

                                                            
2 65/3 "Personal service of a document on a body corporate may, in cases for which provision is 
not otherwise made by any enactment, [be] effected by serving in accordance with rule 2 on the 
president or vice-president of the body, or the secretary or other similar officer thereof." 
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many hands, and the eventual postman or DHL courier that actually effects delivery 
has no knowledge of the nature and purpose of the documents being delivered, or 
even the contents of the envelope that is being delivered). [Emphasis my own.] 

9. In Forward v West Sussex County Council and others [1995] 1 WLR 1469 (Exhibit B), the 
English Court of Appeal considered the benefits of personal service versus service by post, 
and held "that on a true construction of RSC Order 10 r. 1 (2)3, service [by post] was duly 
effected when the proceedings were brought to the notice of a defendant and not on mere 
delivery of the writ to his last known address; that since personal service guaranteed that 
the proceedings came to the defendant's attention the alternatives provided by the rule 
were permitted because they founded a good working, but rebuttable presumption that they 
also would achieve that result; and that accordingly, in view of the plaintiff's concession, the 
writ had not been duly served on the fourth defendant and the judge's order would be set 
aside."  

10. It is therefore not the knowledge of the person making the delivery that it is critical here but 
rather that the proceedings are brought to the defendant's attention; the latter is the point at 
which the proceedings are deemed to have been duly served.  Applying that to the facts in the 
present case, I am instructed that and verily believe that there is no dispute here that the 
proceedings were brought to the defendant's attention as a result of service of the writ here: 
using DHL mail service, which included a courier component, that is, a DHL representative 
delivering the package to AWAC's registered address and obtaining a signature by AWAC's 
employee.  In any event, as set out above, I am of the opinion that section 62A is an 
authorized alternative mode of service and therefore Mr Chudleigh is wrong that the statute 
incorporates a requirement for personal service, pursuant to RSC Order 10 r. 1.  The 
comments of Chief Justice Kawaley in Gleeson and the distinction drawn between the 
mechanism for service on companies and on natural persons, at paragraph 36, so confirm: 

"36. I see no reason why the principles which govern setting aside service irregularly 
made after the expiration of a limitation period should be different in the case of a 
company (where the primary service rules are contained in section 62A of the 
Companies Act as supplemented by case law on what constitutes substantial service) as 
opposed to the case of a natural person (where the primary service rules are contained 
in the Rules themselves as supplemented by case law on what constitutes substantial 
service.)" [Emphasis my own.] 

11. It is apparent, in my opinion (as I explain more fully below), that what Parliament intended in 
enacting section 62A was to prescribe the place for service on a company, not the method of 
service.  In putting the emphasis on the place of service, Parliament has seemingly, and dare I 

                                                            
3 Here the reference is to the pre-CPR UK Rules of the Supreme Court which allowed for service 
by post. 
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say, rather elegantly (although I do not have any way of knowing if this was intentional or 
not), obviated any need to dictate how service is effected.  This is because in prescribing the 
place of service, i.e. at the registered office, service is automatically effected in the place 
where it will come to the notice of the corporate defendant.  There is therefore nothing to be 
gained in taking that further to require personal service, as the benefit of personal service has 
already been achieved by dictating the location.    

12. Mr. Chudleigh's mistake may be explained by his puzzling belief, evident throughout his 
declaration that the "person" in "personal service" is the person carrying the document.  This 
interpretation is inconsistent with the authorities described herein and fails as a matter of 
logic.  The "person" in "personal service" must properly be construed as the person (or in this 
case, the company) who is being served, that is the defendant.  That is because the clear goal 
of service is to bring the proceedings to the knowledge of that defendant person or entity.  
The goal is not to ensure awareness of the individual effecting service. 

DHL delivery is a mode of service authorized under section 62A; Chudleigh's 
interpretation re-drafts the statute, producing an absurd result  

13. Section 62A of the Companies Act states that "[A] document may be served on a company by 
leaving it at the registered office of the company…"  As I have already alluded to above, what 
is of central importance here is that the document is left at the registered office of the 
company.  It is the place of service therefore, not the mode of service, that is prescribed by 
the statute.  

14. Mr. Chudleigh has reached a contrary conclusion, stating that, in his opinion, "leaving" must 
mean personal service and he states further that this precludes service by post, including via 
mail that includes a courier component (the service's representative delivering the package 
and having it signed for by the addressee or its employees), such as DHL.  

15. There is no question that section 62A expressly authorizes service at the registered office of a 
company and makes no express reference to service by post.  As already noted in JNW-1 at 
paragraph 9, the statute has no doubt been drafted in such a way as to be read in conjunction 
with section 62(1) of the Companies Act, which states: "A company shall at all times have a 
registered office in Bermuda which shall not be a post office box to which all 
communications and notices may be addressed." [Emphasis my own.]  Mr. Chudleigh 
also references section 62(1), Chudleigh-2 at paragraph 26d, but misinterprets its function. 

16. Read together, there can be no doubt that service must be effected at the registered office 
which must be a physical office address, not a post office box.  I do not however read that as 
precluding any form of service which is capable of being effected at the registered office, 
including via international mail with a courier component, but not by registered mail (as 
explained further below). 
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17. In a footnote to paragraph 6 of Chudleigh-2, Mr Chudleigh states there can be no doubt as a 
matter of Bermuda law that DHL is a postal channel, citing T.O. Supplies (London) Ltd v 
Jerry Chreighton Ltd [1952] 1 KB 42 (Chudleigh-2 at Exhibit I)4 .  What this English 
authority makes clear is that the definition of post includes registered mail but it does not in 
any way deal with international mail services, such as DHL or Federal Express, with a 
courier component.  

18. Mr. Chudleigh does not provide further explanation but I assume in referencing T.O. Supplies 
he has concluded that a document sent by courier is analogous to a document sent by 
registered mail.  If that is the case, I do not think that is a fair conclusion to draw in a 
Bermuda context given that in Bermuda a registered letter is, as I understand it, collected 
from and signed for at the post office.  Contrast this with a document sent by international 
mail service with a courier component, which is signed for on delivery at a physical address.  
Here it was at AWAC's registered office in Bermuda.  

19. In support of his contention that "leaving" a document is synonymous with personal service, 
Mr. Chudleigh, at paragraph 27(b) of Chudleigh-2, refers to a passage in In re a Debtor  (No. 
441 of 1938) [1939] Ch 251 (Chudleigh-2 at Exhibit L) where the English Court of Appeal 
held: "…what is after all the essential thing in services…[is] that the documents served shall 
be brought to the personal knowledge of the person whose concern it is…In the case of a writ, 
it could not be suggested…that mere proof of delivery of a sealed envelope containing the 
copy of the writ…would be sufficient service."  

20. First I should point out that the issue in that case was service of a bankruptcy petition, which 
was governed at the relevant time by the Bankruptcy Rules 1915.  Similarly, in Bermuda, 
neither the Rules of the Supreme Court nor anything in the Companies Act would apply to 
bankruptcy proceedings (which in Bermuda cannot be against a company).  See RSC Order 1 
r. 2 (2) which specifies that the RSC has no effect in relation to bankruptcy proceedings. 

21. Further, In re a Debtor, is irrelevant on the present facts as it deals with service on an 
individual, not a company, "the essential thing being that the documents served shall be 
brought to the personal knowledge of the person whose concern it is."  Under section 62A 
of the Companies Act, there is no requirement that a document be brought to the knowledge 
of a particular person.  See in this regard the explanations by Chief Justice Kawaley (i) in 
Gleeson, distinguishing service between natural persons and companies (see supra paragraph 
10 and JNW-1 at paragraph 12) and (ii) in Kingate, which I already referred to in my first 
declaration and which Mr Chudleigh deals with in Chudleigh-2 at paragraphs 13 and 23, that 
"section 62A was seemingly primarily enacted to lighten the burden of personal service on 

                                                            
4 There do not appear to be any Bermuda authorities directly dealing with service by 
international mail service with a courier component nor am I aware of any English authorities 
directly dealing with this point. 
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officers of a local company under Order 65 rule 3."  Mr Chudleigh states, at paragraph 23 of 
Chudleigh-2, that (i) the Chief Justice's commentary in Kingate does not mean that personal 
service is not a requirement under section 62A, and (ii) "that the "burden" that was being 
"alleviated", and to which Chief Justice Kawaley was likely referring, was the burden of 
effecting personal service on the individual officer of the Company by allowing documents 
to be personally served by leaving them at the registered office instead." 

22. In In re a Debtor, which Mr Chudleigh relies on as authority for his proposition that personal 
service is required under section 62A, personal service is defined as requiring the petition to 
be brought to the personal knowledge of the individual debtor.  However, Mr. Chudleigh 
himself accepts that there is no requirement under section 62A that service be on an 
individual (see above and at paragraph 23 of Chudleigh-2).  The obvious question raised by 
In re a Debtor, is whether it is even possible to personally serve a document on a registered 
office (if there is no requirement that it be on a specified individual). 

23. It is worth noting, further, that in In re a Debtor (which was on appeal from a decision of the 
Registrar), it was held that the Registrar was wrong for dismissing the petition on the basis 
that it had not been personally served on the debtor: "In the present case, as I say, the 
Registrar dismissed the petition, but I cannot think that in doing so he can have had properly 
before his mind the fact that, on the facts of this case, the debtor had been fortunate enough 
to escape on a matter of great strictness and also that the result of dismissing the petition 
may be to work a serious injustice. This is a case where a slip was made in the matter of 
service, and it seems to me that the Registrar ought not to have allowed that to lead to a 
dismissal of the petition, but ought to have given facilities for remedying it." [Emphasis my 
own.] 

24. Taking all of these points into consideration, I remain of the opinion that section 62A of the 
Companies Act authorises an alternative mode of service on companies incorporated in 
Bermuda, the central requirement of which is that a document is left at a company's 
registered office but is not otherwise prescriptive, and in my opinion does not in any way 
preclude service via mail with a courier component such as DHL. 

25. Throughout Chudleigh-2, Mr. Chudleigh sticks with his intransigent theme that personal 
service is required in Bermuda.  By arguing that a personal service requirement extends to 
section 62A of the Companies Act (because Mr. Chudleigh claims that "leaving" actually 
means personal service) the statute would have to be re-drafted with "leaving" stricken out 
and "personally serving" substituted, and would read as follows:  

"A document may be served on a company by leaving personally serving it at the 
registered office of the company…" 

That is obviously not the language of the statute. 
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26. Mr. Chudleigh accepts (see paragraph 17, Chudleigh-2) that "document" under the 
Companies Act refers to all manner of documents including books, papers, reports, legal 
processes, and would include originating process. 

27. To carry Mr. Chudleigh's argument through would lead to an absurd result that Parliament 
could never have intended.  A good example of this can be seen in applying Mr. Chudleigh's 
interpretation (as above) to section 62A, by which all documents (not just originating process) 
would have to be personally served and would preclude any and all documents being sent to 
by post.  A statutory provision to the effect would be far more onerous than service 
requirements for any documents other than originating process under the Rules of the 
Supreme Court and cannot be what Parliament intended in enacting section 62A of the 
Companies Act.5    

Service of foreign process, as allowed for under Bermuda law 

28. At paragraph 27 (b) of Chudleigh-2, Mr Chudleigh refers to RSC Order 69 – Service of 
Foreign Process and states as follows: "RSC Order 69 provides for the service of foreign 
proceedings in Bermuda by way of personal service only, through a process server instructed 
by the Registrar of the Supreme Court of Bermuda." 

29.  With all due respect, Mr Chudleigh's statement above grossly overstates the effect of RSC 
Order 69, which does no more than regulate how service of letters of request (whether from 
a non-convention or convention country) is to be effected.  See, for example, RSC Order 69 r. 
3 (3): 

"(3) Subject to any enactment which provides for the manner in which documents may be 
served on bodies corporate and to any special provisions of the relevant Civil Procedure 
Convention, service of the process shall be effected by leaving the original process or a 

                                                            
5  At paragraph 27(e) of Chudleigh-2, Mr. Chudleigh notes that the wording of section 62A is 
different than the statutory provisions of some other common law jurisdictions where the 
legislation provides that "a document may be served on a company by leaving it at, or posting it 
to, the company's registered office."  His conclusion, however, that Bermuda requires only 
personal service does not follow.   
 
Section 62A was added to the Companies Act by amendment in 1992 (a decade after the statute 
was enacted) for a specific purpose and it is therefore not surprising that it does not word for 
word track the wording of other jurisdictions' laws.  As referred to above, the commentary in 
Kingate provides guidance as to rationale for section 62A being added.  It was "seemingly 
primarily enacted to lighten the burden of personal service on officers of a local company under 
Order 65 rule 3."  I also note my comments above at paragraph 15 in this regard.  Section 62A 
must be read together with section 62 ("A company shall at all times have a registered office in 
Bermuda which shall not be a post office box to which all communications and notices may be 
addressed.").  No such or similar provision to section 62 of the Bermuda Companies Act appears 
in the other common law statutes that Mr Chudleigh references. 
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copy of it, as indicated in the letter of request, and a copy of the translation with the 
person to be served." 

30. RSC Order 69 therefore leaves the door open for service of foreign process under "any 
enactment which provides for the manner in which documents may be served on bodies 
corporate" (e.g. under section 62A of the Companies Act) and under "any special provisions 
of the relevant Civil Procedure Convention," which would include provisions in the Hague 
Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil and 
Commercial Matters (the "Hague Convention") that authorize direct service of foreign 
proceedings on a defendant in Bermuda. 

31. Bermuda is a party to the Hague Convention and has not objected to Article 10(a), under 
which there can be no doubt that service by post or mail is permitted, including as was 
effected in this case.   

32. In addition to reasons above (especially paragraphs 25-27), the authorized use in Bermuda of 
post under the Hague Convention confirms that it is misleading and incorrect to suggest, as 
Mr Chudleigh does, that service by post is not permitted in Bermuda in any circumstance 
(apart from substituted service). 

A defect in service would be unlikely to render proceedings a nullity, and would not do so 
here because AWAC was put on notice of proceedings 

33. I have already stated above that I am of the opinion that service of these proceedings was 
validly effected on AWAC in accordance with the statutory requirements under section 62A 
of the Companies Act.  Were I to be mistaken on that point, failure to comply with any 
service requirement would not necessarily invalidate or nullify proceedings.  See RSC Order 
2 r. 1 (non-compliance with rules) and RSC Order 2 r. 2 (application to set aside for 
irregularity).    

34. See also Gleeson at 33 as already referred to in my first declaration and by. Mr Chudleigh at 
paragraph 24 of Chudleigh -2: 

"33. I accept Mr Frith's submission that failure to comply with the service requirements of 
section 62A of the Companies Act 1981 does not necessarily invalidate service. The converse 
position better reflects the true legal position. Where service is effected by leaving a 
document at the registered office, it is virtually impossible for the company so served to 
successful impugn the validity of service in accordance with the statute. Where a plaintiff 
departs from the prescribed service procedure, it will be a question of fact in each case as to 
whether the relevant form of service deployed either 

i. is not irregular at all because the fundamental requirements of 
service have in substance been met (ie informing the company 
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that, in the case of originating process, that the proceedings have 
been actively commenced); or 

ii. is irregular because in more than purely technical terms effective 
notice of the active commencement of the proceedings has not 
been given to representatives of the company putting them on 
notice that unless they participate in the proceedings, default 
orders may be made against the company. [Emphasis my own.] 
 

35. In Gleeson,  unlike in the present proceedings, no service was effected at the registered office 
of the relevant defendant (in accordance with section 62A) nor had there been service on any 
officer of the relevant defendant (although the Chief Justice queried whether RSC Order 65 r. 
3 would strictly apply to an incorporated company, see at paragraph 34).  Notwithstanding 
the difference in facts, the critical factor (again) was whether or not the defendant has been 
put on notice of the proceedings.  AWAC was clearly put on notice of these proceedings. 

Conclusion 

36. As I set forth in my first declaration and this declaration, Mr. Chudleigh's view that personal 
service is required as a matter of Bermuda law is incorrect.  The statutory service provision 
in the Companies Act, section 62A, provides an alternative mode of service on a Bermuda 
company, as supported by the judicial decisions referred to herein.   

37. Moreover, if I am mistaken that service was properly effected under section 62A of the 
Companies Act, then, service would still have been validly effected under the Hague 
Convention. 

38. Finally, to the extent there was any deficiency in service (and I do not believe there was), it 
would not render the proceedings a nullity because AWAC was put on notice.  
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EXHIBIT A 
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EXHIBIT B 
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