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Defendant Allied World Assurance Company, Ltd (“Allied World”) respectfully submits

this memorandum of law in support of its motion to compel arbitration, and to dismiss all claims

asserted by Plaintiffs against Allied World or, in the alternative, to stay this action against Allied

World pending arbitration.1

SUMMARY

This Court should grant the instant motion because, pursuant to the Federal Arbitration

Act (“FAA”), Congress has articulated a strong federal policy in favor of enforcing arbitration

agreements, and courts, including bankruptcy courts, liberally favor such agreements. Just last

month, the United States Bankruptcy Court for the Southern District of New York ruled in favor

of compelling arbitration pursuant to arbitration clauses in Bermuda insurance policies, nearly

identical to the arbitration clause here, under facts that cannot be readily differentiated from

these facts. See Drennen v. Certain Underwriters at Lloyd’s of London (In Re Residential

Capital, LLC), 2016 Bankr. LEXIS 3799, *4 (Bankr. Ct. S.D.N.Y. Oct. 21, 2016) (“In re

ResCap”) (granting Bermuda Insurers’ motions to compel arbitration). Under the law of this

Court and the Second Circuit, the Allied World Policy’s international arbitration agreement

should be enforced, because the parties agreed to arbitrate, the dispute falls within the arbitration

agreement, and the insurance coverage dispute is not a “core” proceeding.

Contemporaneous with this motion, Allied World filed a Motion to Dismiss For Lack of

Personal Jurisdiction and Improper Service of Process. Allied World filed these motions to

avoid any potential waiver of its rights. As set forth in greater detail below, Allied World

respectfully requests that the Court rule on its Motion to Compel Arbitration as a threshold

1 Allied World does not consent to the entry of final orders or judgment by the bankruptcy court. See Wellness Int’l
Network, Ltd. v. Sharif, 135 S. Ct. 1932, 1948 (2015) (parties may only consent to a bankruptcy court’s
constitutional jurisdiction knowingly and voluntarily).
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matter, consistent with precedent in this Court, the Supreme Court of the United States and the

Second Circuit. See, e.g., In Re ResCap, 2016 Bankr. LEXIS 3799 at *4 (“it is appropriate to

address the Arbitration Motions as the threshold matter because resolution of those motions will

moot in large part the remaining motions”).

STATEMENT OF FACTS

The Relevant Parties

Plaintiff - MF Global Holdings, Ltd. (“MFGH”)

MFGH is a holding company incorporated in the State of Delaware. MFGH is the

“Named Insured” under the Allied World Excess Policy. See Haylett Affirmation, Ex. A.

MFGH is also the parent company of MF Global, Inc. (“MFGI”), and the managing member of

MF Global Assigned Assets LLC (“MFGAA”). See Adv. Dkt. 1, Compl. ¶ 21.

Plaintiff – MFGAA

MFGAA is a limited liability company incorporated in the State of Delaware. See Adv.

Dkt. 1, Compl. ¶ 22. MFGH, MFGI and the individual insureds under the Allied World Policy

assigned all potential rights to recover under the policy to MFGAA. Id. at ¶ 22.

Defendant - Allied World

Allied World is an insurance company duly organized and existing pursuant to the laws

of Bermuda. Allied World has its principal place of business at 27 Richmond Road, Pembroke

HM 08, Bermuda.2 See id., ¶ 23.

2 The other Defendants, Iron-Starr Excess Agency Ltd., Ironshore Insurance Ltd., Starr Insurance & Reinsurance
Limited and Federal Insurance Company were E&O Insurers above Allied World on the E&O Tower. Collectively,
Defendants are referred to in the adversary complaint as the “Dissenting E&O Insurers”. See, e.g., Adv. Dkt. 1,
Compl., at ¶¶ 2, fn. 3, 24 and 25.
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The Allied World Policy

Allied World issued Policy C007357/005 to MFGH for the policy period May 31, 2011 –

May 31, 2012, with policy limits of liability of US $15 million (the “Allied World Policy”). The

Allied World Policy contains the following broad and all-encompassing mandatory arbitration

provision:

[a]ny and all disputes arising under or relating to this policy, including its
formation and validity, and whether between the Insurer and the Named Insured
or any person or entity deriving rights through or asserting rights on behalf of the
Named Insured, shall be finally and fully determined in Hamilton, Bermuda
under the provisions of The Bermuda International Conciliation and Arbitration
Act of 1993 (exclusive of the Conciliation Part of such Act), as may be amended
and supplemented, by a Board composed of three arbitrators to be selected for
each controversy as follows . . .

Haylett Aff., Ex. A, Clause IX. Arbitration.

The Allied World Policy provides that: “this policy shall be construed and enforced in

accordance with the internal laws of the State of New York (with the exception of the procedural

law required by Clause IX, which shall be construed and enforced in accordance with the laws of

Bermuda . . . .)” Id., Clause X. Choice of Law (emphasis added). Accordingly, Allied World

maintains that the arbitration agreement is governed by Bermuda law, and reserves all of its

rights in that respect, notwithstanding the arguments in this memorandum.

The Confirmed Bankruptcy Plan

On April 5, 2013, this Court confirmed the Second Amended and Restated Joint Plan of

Liquidation Pursuant to Chapter 11 of the Bankruptcy Code for MFGH and related entities (the

“Plan”). The Plan names MFGH as the Plan Administrator. See Adv Dkt.1, Compl. at ¶¶ 19, 21;

D.I. 1288, 1382. In Article XII of the Plan, this Court retained jurisdiction over the Chapter 11

Cases, including jurisdiction to resolve disputes that arise in connection with the interpretation

and enforcement of the Plan. Id. at Article XII. The Plan does not retain exclusive jurisdiction
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over disputes arising under or relating to the Allied World Policy. Indeed, Plaintiffs do not

allege that this Court retained exclusive jurisdiction over the Allied World Policy.

The MDL Action

Various lawsuits were filed against MFGH and MFGI, and their directors, officers and

employees, including by commodities customers, whose segregated or secured funds had been

held in customer accounts at MFGH or MFGI, and were missing or not available for immediate

return on and after October 31, 2011. See Adv. Dkt. 1, Compl. at ¶¶ 5,6,8. The various actions

were eventually consolidated in the United States District Court for the Southern District of New

York in the action captioned In re: MF Global Holdings Limited Investment Litigation, No. 12-

MD-2338, 11-VM-7866 (the “MDL Action”). See MDL D.I. 382.3

Through various settlements and agreements, MFGH and MFGI ultimately returned the

previously missing or unavailable funds to its customers. See Adv. Dkt., Compl. ¶¶ 56 -62,

Kerstein Aff. Exs. B-E. On July 6, 2016, Plaintiffs entered into a settlement agreement with all

relevant parties, including the individual insureds under the Allied World Policy and MFGI’s

former customers (the “MDL Settlement Agreement”). See Adv. Dkt., Compl. ¶¶ 1, 92. In

relevant part, pursuant to the MDL Settlement Agreement, the Individual Insureds assigned their

rights under the Allied World Policy to the Plaintiffs. See id. at ¶94.

The Confidential Arbitration Initiated By Allied World

Allied World (and the other Dissenting Insurers) declined to make their E&O limits

available for the MDL Settlement. By letter dated February 11, 2016, Allied World notified

3 For ease of reference docket number citations are the same as referenced in Plaintiffs’ Adversary Complaint.
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Plaintiffs (through counsel) of its desire to arbitrate whether Plaintiffs are entitled to coverage

under the Allied World Policy. See Kerstein Aff., Ex. A. In the same letter, Allied World

notified Plaintiffs that it had appointed an arbitrator. See id. The parties then agreed to a short

standstill period, to allow Plaintiffs adequate time to finalize the MDL Settlement Agreement.

See id. Upon expiration of the standstill period, by letter dated March 28, 2016, Plaintiffs’

attorneys’ notified Allied World that Plaintiffs appointed a second arbitrator in the Bermuda

arbitration proceeding, while continuing to reserve all of Plaintiffs rights with respect to

arbitrability. See id., Ex. B.

Following a further agreed upon “standstill” period, to enable Plaintiffs to continue to

take steps to finalize the MDL Settlement, the parties to the Bermuda arbitration began the

process of discussing (through counsel) the appointment of a third arbitrator. See id., Ex. C.

During that process, counsel for Allied World and Plaintiffs exchanged lists of potential third

arbitrator candidates on October 18, 2016 and again on November 1, 2016, while Plaintiffs

continued to reserve all rights with respect to arbitrability. See Kerstein Exs. D and E.

The Adversary Proceeding Initiated by Plaintiffs

Plaintiffs now assert the following claims against Allied World (and the other Dissenting

Insurers) for declaratory relief and breach of contract under the Allied World Policy (and the

other Dissenting Insurers’ policies):

• Declaratory Judgment Pursuant to 28 U.S.C. ¶ 2201(a) that: (a) coverage is owed for the
losses incurred by MFGI and the Individual Insureds in connection with the Customer
Claims; (b) the respective losses incurred by MFGI and the Individual Insureds in
connection with the Customer Claims are far in excess of the attachment points and
limits of the Allied World Policy, among others, totaling $25 million in excess of $132.
5 million in underlying E&O insurance in the E&O Tower, and (c) the limits of the
Allied World Policy, among others, are currently due and owing to MFGAA as the
assignee and designee of all coverage claims and rights of recovery of MFGI and the
Individual Insureds.
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• Breach of Contract: including the implied covenant of fair dealing by improperly failing
to pay the limits of those Policies and exhibiting a gross disregard for the interests of
their Insureds.

Adv. Dkt. 1, Complaint ¶ ¶ 101 - 119.

Plaintiffs seek compensatory damages in the amount of $25 million, reflecting the full

limits of the Dissenting Insurers’ policies, and “other damages” including “consequential

damages, pre-judgment interest, attorneys’ fees, expenses and costs”, alleged to be in excess of

$40 million. See id. at ¶¶ 15-17, Prayer for Relief.

ARGUMENT

This Court should dismiss Allied World from this action, and compel Plaintiffs to

arbitrate their claims against Allied World, as a threshold issue, pursuant to the law of this Court,

the Supreme Court of the United States and the Second Circuit. The parties agreed that all

disputes arising under the Allied World Policy would be decided by international arbitration.

Federal policy strongly favors the enforcement of international arbitration agreements, and this

Court recently compelled arbitration under markedly similar facts. In determining whether to

compel arbitration, bankruptcy courts employ a four-part test. As demonstrated below, Allied

World satisfies each of those elements necessary for compelling arbitration.

I. This Court Should Decide The Motion to Compel Arbitration as a Threshold Matter

This Court should rule on this motion prior to deciding Allied World’s Motion to Dismiss

based on lack of personal jurisdiction and improper service. This procedure is supported by the

Supreme Court of the United States, the Second Circuit, and was recently followed by this Court

in strikingly similar circumstances. See In Re ResCap, 2016 Bankr. LEXIS 3799 at 4 (granting

Bermuda Insurers’ motions to compel arbitration, and concluding “that it is appropriate to

address the Arbitration Motions as the threshold matter because resolution of those motions will

moot in large part the remaining motions”). The Supreme Court of the United States has stated
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that “a federal court has leeway to choose among threshold grounds for denying audience to a

case on the merits.” Sinochem Int’l Co. v. Malaysia Int’l Shipping Corp., 549 U.S. 422, 431

(2007). Courts have relied on Sinochem to order arbitration, or some other form of dismissal,

“immediately” without addressing the issue of personal or subject-matter jurisdiction. See

Ramasamy v. Essar Global Ltd., 825 F. Supp. 2d 466, 467 at n. 1 (S.D.N.Y. 2011) (relying on

Sinochem, Judge Rakoff stated that “because the Court has determined the case should be

dismissed in favor of arbitration, it does not reach defendant’s motion to dismiss for lack of

personal jurisdiction . . .”); Maersk, Inc. v. Neewra, Inc., 554 F. Supp. 2d 424, 457 (S.D.N.Y.

2008) (courts are “entitled to dismiss an action more conveniently litigated elsewhere

‘immediately’” without going through difficult and costly discovery to determine jurisdiction);

Magi XXI, Inc. v. Stato della Citta del Vaticano, 818 F. Supp. 2d 597, 621 (E.D.N.Y. 2011),

aff'd sub nom, Magi XXI, Inc. v. Stato della Citta del Vaticano, 714 F.3d 714 (2d Cir. 2013)

(bypassing issues of jurisdiction in order to decide arguments regarding forum selection clauses

in the parties’ contracts, holding “[p]rinciples of judicial economy dictate that the Court should

avoid, if possible, the delays associated with discovery”); Burnham Enters, LLC v. DACC Co.

Ltd., 2013 U.S. Dist. LEXIS 1964,, at *4, n. 2 (M.D. Ala. Jan. 7, 2013) (“Because the motions to

compel arbitration dispose of the matter at this juncture, this opinion will not address the

arguments raised in the motions to dismiss, which include challenges to personal jurisdiction”).

A ruling from the Court in favor of Allied World’s Motion to Compel Arbitration would

render all Rule 12(b) defenses moot. Moreover, a ruling in favor of Allied World on this motion

would avoid having the parties and the Court waste resources litigating jurisdictional and service

of process defenses.
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II. This Court Should Compel Arbitration Under the ResCap Decision

In In Re ResCap, this Court granted the Bermuda insurers’ motions to compel arbitration.

2016 Bankr. LEXIS 3799 at *4. There, plaintiffs had been assigned rights to recover under

insurance policies, pursuant to a plan of reorganization and settlement. Id. at *6. The Bermuda

insurance policies generally provided that: “Any dispute, controversy or claim arising out of or

relating to this Policy or the breach, termination or invalidity thereof shall be finally and fully

determined in London, England under the provisions of the Arbitration Acts of 1996 . . .”

(emphasis in original). Id. at *13. This Court specifically found that enforcement of arbitration

under the insurance policies would not “jeopardize core bankruptcy functions because the Plan

had been confirmed, any recoveries will not significantly impact available assets, and the Court

is not ‘uniquely able to interpret and enforce’ the policies’ provisions.” Id. at *364 (citing

MBNA v. American Bank, N.A. v. Hill, 436 F.3d 104, 109 (2d Cir. 2006)); see also Residential

Funding Co. v. Greenpoint Mortg. Funding Inc. (In re Residential Capital LLC), 519 B.R. 593,

601 (S.D.N.Y. 2014).

The Allied World Policy contains nearly identical broad and all-encompassing language

in its arbitration clause, which is at least as broad, if not broader, than the language analyzed in

ResCap. Moreover, like in ResCap, arbitration of the insurance coverage issues will not

jeopardize core bankruptcy functions, because (1) the Plan has been confirmed; (2) potential

recovery of the full $15 million limits of the Allied World Policy (or even the remaining $25

million limits of the Dissenting Insurers policies all together) will not significantly impact

available assets; and (3) interpretation and enforcement of the terms of the Allied World Policy

is purely a state law contract claim, which is not something this Court is “uniquely qualified to

adjudicate”. Indeed, Allied World does not dispute that it is a function of this Court to distribute

any proceeds available under the Allied World Policy in accordance with the Plan. However, the
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determination of whether there is coverage under the Allied World Policy is a separate

question—which does not involve interpretation of the Plan—that must be determined by

international arbitration. Because Allied World Policy’s arbitration clause is so similar to the

arbitration clauses at issue in ResCap, and the facts are nearly indistinguishable, this Court

should compel arbitration, applying the same rational that Judge Lane used in the ResCap

decision. The factors Judge Lane considered in compelling arbitration in ResCap are discussed

immediately below.

III. This Court Should Compel Arbitration Because the FAA Mandates Arbitration

The arbitration agreement in the Allied World Policy is an international arbitration

agreement within the meaning of the FAA. See FAA § 202 (9 U.S.C. § 202) (“An arbitration

agreement . . . arising out of a legal relationship, whether contractual or not, which is considered

as commercial, including a transaction, contract, or agreement . . . falls under the [New York

Convention on the Recognition and Enforcement of Foreign Arbitral Awards]”). See also New

York Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the

“Convention”), Jun. 10, 1958, 21 U.S.T. 2517, 330 U.N.T.S. (entered into force with respect to

the United States, Dec. 29, 1970) (reprinted in note following 9 U.S.C. § 201, as incorporated by

the Federal Arbitration Act).4 Allied World is a foreign corporation located in Bermuda, while

4 The United States became a signatory to the Convention in 1970, and Congress passed chapter 2 of the United
States Arbitration Act to implement the Convention. Paragraph 1 of Article II of the Convention provides:

Each Contracting State shall recognize an agreement in writing under which the parties undertake
to submit to arbitration all or any differences which have arisen or which may arise between them
in respect of a defined legal relationship, whether contractual or not, concerning subject matter
capable of settlement by arbitration.

Paragraph 2 of Article II of the Convention provides:

The term “agreement in writing” shall include an arbitral clause in [1] a contract or [2] an
arbitration agreement signed by the parties or contained in an exchange of letters or telegrams.
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MFGH (its insured) and MFGAA (its insured’s designee) are U.S. Companies located in the

United States. As such, the arbitration agreement in the Allied World Excess Policy comes

within the Convention and FAA § 202.

It is well-settled that, where, as here, there is an international agreement to arbitrate

within the meaning of the FAA, the FAA has established a “liberal” and “strong” federal policy

in favor of the enforceability of arbitration agreements. See In re ResCap, 2016 Bankr. LEXIS

3799 at *18; MBNA Am. Bank, N.A. v. Hill, 436 F.3d at 107 (2d Cir. 2006) (citing Moses H.

Cone Mem’l. Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983)); Brownstone Inc. Group v.

Levey, 514 F. Supp.2d 536, 549 (S.D.N.Y. 2007) (“Through the [FAA], Congress has declared a

strong federal policy favoring arbitration”); Stevenson v. Tyco Int.’l (U.S.) Inc., 2006 U.S. Dist.

LEXIS 71852, at *15 (S.D.N.Y. Sept. 29, 2006) (same); Kittay v. Landegger (In re Hagerstown

Fiber Ltd. P’ship), 277 B.R. 181, 197 (Bankr. S.D.N.Y. 2008) (same); Barnes v. Ont. Drive &

Gear Ltd., 2010 U.S. Dist. LEXIS 4390, at *5 (D. Md. Jan. 20, 2010) (same); Cibro Petroleum

Prods. v. City of Albany (In re Winimo Realty Corp.), 270 B.R. 108, 117 (S.D.N.Y. 2001) (“The

FAA thus establishes a federal policy favoring arbitration and requiring that federal courts

rigorously enforce agreements to arbitrate”) (citations omitted).

Under the FAA, written agreements to arbitrate “shall be valid, irrevocable, and

enforceable, save upon such grounds as exist at law or in equity for the revocation of any

contract.” MBNA Am. Bank, 436 F.3d at 107-08 (quoting 9 U.S.C. § 2). As such, the United

States Supreme Court mandates that district courts shall compel arbitration under the FAA—

See New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Jun. 10, 1958, 21
U.S.T. 2517, 330 U.N.T.S. Courts have routinely recognized the importance of international arbitration agreements
in light of the United States’ treaty obligations under the Convention. See Sphere Drake Ins. Ltd. v. Clarendon Nat.
Ins. Co., 263 F.3d 26, 29 (2d Cir. 2001) (noting the strong federal policy in favor of arbitration in international
agreements under the Convention); Bethlehem Steel Corp. v. Moran Towing Corp. (In re Bethlehem Steel), 390
B.R. 784, 795 (Bankr. S.D.N.Y. 2008) (“Federal policy favoring recognition of arbitration agreements is particularly
strong for international agreements”).
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even if arbitration would create separate proceedings in different forums. See Cardali v. Gentile

(In re Cardali), 2010 Bankr. LEXIS 4113, at *12 (Bankr. S.D.N.Y. Nov. 18, 2010) (citing

Stevenson, 2006 U.S. Dist. LEXIS 71852, at *5).

The strong federal policy in favor of international arbitration agreements generally

trumps a bankruptcy court’s interest in adjudicating proceedings that fall within the scope of an

international arbitration agreement. See In re Res Cap, 2016 Bankr. LEXIS 3799 at * 20 (citing

Crysen/Montenay Energy Co. v. Shell Oil Co. (In re Crysen/Montenay Energy Co.), 226 F.3d

160, 166 (2d Cir. 2000)); see also In re Bethlehem Steel, 390 B.R. at 795 (“With respect to

international agreements, the Court has less discretion to deny motions to arbitrate than it does

with respect to domestic agreements”). As the U.S. Supreme Court has instructed,

concerns of international comity, respect for the capacities of
foreign and transnational tribunals, and sensitivity to the need of
the international commercial system for predictability in the
resolution of disputes require that we enforce the parties’
agreement, even assuming that a contrary result would be
forthcoming in a domestic context.

Mitsubishi Motors Corp. v. Soler Chrysler Plymouth, Inc., 473 U.S. 614, 629 (1985).

IV. This Court Should Compel Arbitration Because All Elements of The Bankruptcy
Court’s Four-Part Test For Compelling Arbitration Are Satisfied________________

Bankruptcy courts apply a four-part test to determine whether they have the discretion to

refuse arbitration:

(1) did the parties agree to arbitrate; (2) does the dispute fall within
the arbitration clause; (3) if federal statutory claims are raised, did
Congress intend those claims to be arbitrable; and (4) if the court
concludes that some but not all of the claims are arbitrable, should
it stay the non-arbitrable claims pending the conclusion of the
arbitration?

In re ResCap, 2016 Bankr. LEXIS 3799 at *20 (citing In re Cardali, 2010 Bankr. LEXIS 4113, at

*8) (citing In re Hagerstown Fiber P’ship, 227 B.R. at 198 (Bankr. S.D.N.Y. 2002)); cf.
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Genesco, Inc. v. T. Kakiushci & Co., 815 F.2d 840, 844 (2d Cir. 1987) (Court asked to stay

proceedings pending arbitration “has essentially four tasks”).5 As demonstrated below, applying

this four-part test, this Court must compel arbitration.6

A. The Parties Agreed to Arbitrate

The Court may determine as a matter of law that the parties agreed to arbitrate. See, In re

ResCap, 2016 Bankr. LEXIS 3799 at *21-22. To determine whether the parties agreed to

arbitrate, courts apply state law contract principles. See Id. at *22 (citing Howsam v. Dean

Witter Reynolds, Inc., 537 U.S. 79, 83 (2002) (citing Specht v. Netscape Commc’ns Corp., 306

F.3d 17, 27 (2d Cir. 2002))); see also First Options of Chi, Inc. v. Kaplan, 514 U.S. 938, 944

(1995) (same).

Here, the parties agreed to arbitrate. The Allied World Policy contains a broad and all-

encompassing agreement mandating arbitration of Plaintiff’s claims as follows:

any and all disputes arising under or relating to this policy,
including its formation and validity, and whether between the
Insurer and the named Insured or any person or entity deriving
rights through or asserting rights on behalf of the Named Insured,
shall be finally and fully determined in Hamilton Bermuda under
the provisions of The Bermuda International Conciliation and
Arbitration Act of 1993 . . . .

Haylett Aff., Ex. A, at Section IX. MFGH elected to purchase insurance coverage from the

Bermuda market, and chose to enter a contract with a Bermuda insurer, containing a Bermuda

5 Although some courts apply a two prong test, the “elements of the two part test are essentially the same as the four-
part test”. In re ResCap at 21, fn. 12; cf. In re Winimo 270 B.R. at 118, (Under the two-prong inquiry, the
bankruptcy court considers whether the proceeding at issue is core or non-core); MBNA Am. Bank, 436 F.3d at 108
(If the proceeding is non-core, the bankruptcy court generally does not have discretion to refuse to compel
arbitration). If the bankruptcy court does have discretion to refuse to compel arbitration, the second prong is
“whether any underlying purpose of the Bankruptcy Code would be adversely affected by enforcing [the] arbitration
clause.” In re Winimo, 270 B.R. at 118 (quoting U.S. Lines, Inc. v. Am S.S. Owners Mut. Prot. & Indem. Ass’n. (In
re U.S. Lines, Inc.), 197 F.3d 631, 640 (2d Cir. 1999).

6 Because Plaintiffs do not allege any non-arbitrable claims in their Adversary Complaint, only the first three steps
need be considered.
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arbitration clause. Moreover, under a reservation of rights, MFGH, through its counsel,

participated in the selection of arbitrators for a Bermuda arbitration. See id., Exs. C-F.

Moreover, MFGAA is bound by the agreement to arbitrate in the Allied World Policy,

even though it was not a party to the contract, because an agreement to arbitrate is enforceable as

against an assignee of a contract. See In re ResCap, 2016 Bankr. LEXIS 3799 at *22-23 (as

assignees, the plaintiffs “are bound by the remedial provisions bargained for between the original

parties to the contract”) (quoting, Banque de Paris et des Pays-Bas v. Amoco Oil Co., 573 F.

Supp. 1464, 1469 (S.D.N.Y. 1983)); In re Laitasalo, 196 B.R. 913, 917-18 (Bankr. S.D.N.Y.

1996) (adopting in bankruptcy court the principles for binding non-signatories to arbitration

clauses enunciated by the Second Circuit); Am. Bureau of Shipping v. Tencara Shipyard S.P.A.,

170 F.3d 349, 353 (2d Cir. 1999) (“[a] party is estopped from denying its obligation to arbitrate

when it receives a ‘direct benefit’ from a contract containing an arbitration clause”); Thomson–

CSF, S.A. v. Am. Arbitration Ass’n, 64 F.3d 773, 776 (2d Cir. 1995) (a non-signatory to an

agreement to arbitrate may be bound by an arbitral award if the signatory can establish

assumption or estoppel); In re HBLS, L.P., 2001 U.S. Dist. LEXIS 19112, at *28 (S.D.N.Y. Nov.

21, 2001) (“third party beneficiaries of a contract will . . . be bound by an arbitration clause

under ordinary principles of contract”); Carvant Fin. LLC v. Autoguard Advantage Corp., 958 F.

Supp.2d 390, 396 (E.D.N.Y. 2013) (non-signatory beneficiary is bound by arbitration

agreement); Variblend Dual Dispensing Sys., LLC v. Seidel GmbH & Co., KG, 970 F. Supp.2d

157, 166-168 (S.D.N.Y. 2013) (assignee bound by arbitration clause); Wells Fargo Bank Intern.

Corp. v. London Steam-Ship Owners’ Mut’l Ins. Ass’n, Ltd., 408 F. Supp. 626, 629 (S.D.N.Y.

1976) (mortgagee seeking to enforce its rights under mortgagor’s insurance bound by arbitration

clause); Lipman v. Haeuser Shellac Co., Inc., 289 N.Y. 76, 81 (1942) (“[T]he arbitration clause
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is an integral part of the contract and may be availed of, not only by the original parties but also

by assignees”); Tanbro Fabrics Corp. v. Deering Milliken, Inc., 318 N.Y.S.2d 764, 766 (1st

Dep’t 1971) (“[T]he assignee of a contract acquires the assignor’s rights therein and assumes

[assignor’s] obligations including an agreement to arbitrate”); Blum’s, Inc. v. Ferro Union Corp.,

318 N.Y.S.2d 414, 415 (1st Dep’t 1971) (“An assignee who has taken over the rights of an

assignor is bound to an arbitration clause in the assigned contract”), aff’d, 29 N.Y.2d 689, 325

N.Y.S.2d 418 (1971).

Based on the terms of the Allied World Policy and well-established law, Plaintiffs agreed

to arbitrate all disputes that in any way relate to the Allied World Policy, and assignees of the

policy are likewise bound by the parties’ agreement to arbitrate.

B. The Dispute Falls Within The Arbitration Agreement

It is well-settled that in “determining whether the arbitration clause covers the dispute at

issue, courts look to the language in the arbitration clause to determine whether it is ‘narrow’ or

‘broad’ in light of the allegations of the complaint”. In re ResCap, 2016 Bankr. LEXIS 3799 at

*23-24; Togut v. RBC Dain Correspondent Servs. (In re S.W. Bach & Co.), 425 Bankr. 78, 88

(S.D.N.Y. 2010); In re Hagerstown Fiber Ltd. P’ship, 277 B.R. at 198. Any doubts as to whether

the claims fall within the scope of the arbitration agreement should be “resolved in favor of

arbitrability.” In re ResCap, 2016 Bankr. LEXIS 3799 at *24 (citing Hartford Acc. & Indem. Co.

v. Swiss Reinsurance Am. Corp., 246 F.3d 219, 226 (2d Cir. 2001) (citing Moses H. Cone

Mem’l. Hosp., 460 U.S. at 24-25)).

Arbitration provisions requiring that “any and all disputes arising under or relating to” an

insurance policy, are routinely found to be broad and all encompassing. See, e.g., In re ResCap,

Bankr. LEXIS 3799 at *25-26 (provision mandating arbitration of “any dispute, controversy or

claim arising out of or relating to” the insurance policies found “exceedingly broad” and to
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encompass claims for declaratory relief and breach of insurance contract); Matter of Bear Stearns

& Co., Inc. v. Int’l Capital & Mgt. Co., 926 N.Y.S.2d 826, 831 (N.Y. Sup. 2011) (parties’ “very

broad agreement to arbitrate controversies arising under or relating to this agreement” would

have allowed panel to find that the parties agreed to arbitrate the issue of attorneys’ fees);

McDonnell Douglas Fin. Corp. v. Penn. Power & Light Co., 858 F.2d 825, 832 (2d Cir. 1988)

(“‘broad’ [arbitration] clauses [are those that] refer all disputes arising out of a contract to

arbitration”); Am. Diagnostics of Conn., Inc. v. Ctr. Chem., Inc., U.S. Dist. LEXIS 1722, at *6

(S.D.N.Y. Feb. 20, 1996) (“The arbitration clause . . . is a broad clause referring to all disputes

‘arising out of or related to’ the Agreement”); Am. Recovery Corp. v. Computerized Thermal

Imaging, Inc., 96 F.3d 88, 93 (4th Cir. 1996) (arbitration clause providing “[a]ny dispute,

controversy, or claim arising out of or related to” the agreement would be resolved by arbitration

is a “broad arbitration clause[] capable of an expansive reach”). The arbitration clause in the

Allied World Policy is at least as broad—if not broader—than those found in the Bermuda

insurance policies examined in the ResCap decision.

Where, as here, there is a broad arbitration agreement, courts mandate arbitration when

the allegations in the complaint “touch matters covered by the parties’ . . . agreements.” See

Collins & Aikman Prod. Co. v. Bldg. Sys., Inc., 58 F.3d 16, 20-21(2d Cir. 2000) (internal

quotations and citations omitted). When in doubt, courts mandate arbitration where there are

broad arbitration clauses. See Etransmedia Tech., Inc. v. Nephrology Assoc., P.C., 2012 U.S.

Dist. LEXIS 115636, at *18 (N.D.N.Y. Aug. 16, 2012).

The Allied World Policy’s arbitration agreement broadly requires that “any and all

disputes arising under or relating to” the policy be arbitrated. The Adversary Complaint falls

directly within this broad agreement to arbitrate disputes under the policy, because the complaint
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seeks relief for an alleged breach of the Allied World Policy. See Adv. Dkt. 1, ¶¶ ¶¶ 95-100,101-

106, 107-119. Under New York law, Plaintiffs’ allegation that Allied World breached its

covenant of good faith likewise falls within the all-encompassing language of the arbitration

provision. See Pompano-Windy City Partners, Ltd. v. Bear, Stearns & Co., 698 F. Supp. 504,

510 (S.D.N.Y. 1988) (“bad faith claims arise out of the contractual relationships of the parties,

and are within the scope of” broad arbitration agreements); Zybert v. Dab, 301 N.Y. 632, 632

(1950) (bad faith claims arbitrable under broad mandatory arbitration clause that covered “any

controversy or claim arising out of or in relation to the contract or the breach thereof”); Simply

Fit of N. Am., Inc. v. Poyner, 579 F. Supp.2d 371, 381 (E.D.N.Y. 2008) (plaintiffs’ claims for

breach of contract, fraud, RICO, unfair competition, and tortious interference “find their genesis

in the parties’ contractual relationship,” and therefore fell within the broad arbitration agreement

between the parties); Nasik Breeding & Research Farm Ltd. v. Merck & Co., 165 F. Supp.2d

514, 534 (S.D.N.Y. 2001) (broad arbitration provision applied to claims “beyond pure breaches

of contract” including fraudulent inducement, fraudulent concealment, and RICO claims).7

Based on the terms of the Allied World Policy, and the allegations in the Adversary

Complaint, under well-established law, Plaintiffs’ claims against Allied World fall within the

terms of the parties’ broad agreement to arbitrate.

C. The Insurance Coverage Dispute is Not a Core Proceeding

To determine whether to compel arbitration, bankruptcy courts weigh federal policy in

favor of arbitration against federal interests established in the Bankruptcy Code. See In re

7 Under New York law, a bad faith claim is not an independent tort; it is intertwined with the breach of contract
claim on which it is based. See United Capital Corp. v. Travelers Indem. Co. of Ill., 237 F. Supp. 2d 270, 277
(E.D.N.Y. 2002); Sikarevich Family L.P. v. Nationwide Mut. Ins. Co., 30 F. Supp. 3d 166, 171 (E.D.N.Y. 2014);
Goldmark, Inc. v. Catlin Syndicate Ltd., 2011 U.S. Dist. LEXIS 18197, at *11 (E.D.N.Y. Feb. 24, 2011); MQDC,
Inc. v. Steadfast Ins. Co., 2013 U.S. Dist. LEXIS 172444, at *10 (E.D.N.Y. Dec. 6, 2013) (“broad arbitration clause
here covers claims for punitive damages”).
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Cardali, 2010 Bankr. LEXIS 4113, at *19. Courts routinely hold that arbitration agreements are

enforceable in a bankruptcy case “unless [doing so] would seriously jeopardize the objectives of

the [Bankruptcy] Code.” United States Lines, Inc. v. American S.S. Owners Mut. Protection &

Indem. Ass’n (In re United States Lines, Inc.), 197 F.3d 631, 640 (2d Cir. 1999), cert. denied,

529 U.S. 1038 (2000). Plaintiffs bear the burden of demonstrating that arbitration of the

insurance claims in dispute would present a conflict with the Bankruptcy Code. See In re

TexStyle, LLC, 2012 Bankr. LEXIS 1676, at *26-27 (Bankr. S.D.N.Y. April 17, 2012) (granting

motion to compel arbitration and finding party objecting to arbitration failed to meet its burden

of showing that the arbitration will seriously jeopardize the objectives of the Bankruptcy Code,

because the bankruptcy plan had been confirmed and the arbitration would not interfere with the

administration of the case); Nat. Tel, LLC v. Oceanic Digital Communs., Inc. (In Re NatTel,

LLC), 2012 Bankr. LEXIS 4469 at *12 (Bankr. D. Conn. 2012) (party opposing arbitration has

burden to demonstrate arbitration would jeopardize bankruptcy code objectives).

Bankruptcy courts often look to whether the matter is “core” or “non-core” to the

bankruptcy proceeding. See In re Cardali, 2010 Bankr. LEXIS 4113, at *19; In re Hagerstown

Fiber Ltd. P’ship, 277 B.R. at 198. “Core” proceedings are matters “arising under” the

Bankruptcy Code or “arising in” bankruptcy cases. See In re Winimo Realty, 270 B.R. at 119.

“Non-core” proceedings are merely “related to” bankruptcy cases. See In re S.W. Bach, 425

B.R. at 89. Core bankruptcy matters implicate “more pressing bankruptcy concerns” than do

non-core matters. See MBNA Am. Bank, 436 F.3d at 108 (citations omitted). To determine

whether claims arising under a contract are “core”, courts consider whether “(1) the contract is

antecedent to the reorganization petition; and (2) the degree to which the proceeding is

independent of the reorganization of the proceeding.” In re ResCap, 2016 Bankr. LEXIS 3799 at
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* 28 (citing In re U.S. Lines, 197 F.3d at 637) (relying on district court finding that insurance

claims are non-core to bankruptcy proceeding including because they were entered pre-petition,

and stating that participation in the bankruptcy process is not enough to render the matter core).

Plaintiffs allege this Court has “core jurisdiction over this dispute” because it (1) involves

the disposition of property of the estate, and (2) requires interpretation and enforcement of

agreements and orders over which this Court expressly retained exclusive jurisdiction. See Adv.

Dkt. 1, Complaint at ¶¶ 19, 22, 55-56, 62, 92, 100. For the following reasons, claims arising

under the Allied World Policy are “non-core”, and therefore must be arbitrated. See In re S.W.

Bach & Co., 425 B.R. at 89 (“If a claim is ‘non-core’ the court generally lacks discretion and

must refer the claim to arbitration”) (citing In re U.S. Lines, 197 F.3d at 640); In re Hagerstown

Fiber Ltd. P’ship, 277 B.R. at 200 (“a court generally lacks the discretion to refuse to compel the

arbitration of non-core claims”).

First, New York courts, including bankruptcy courts, routinely hold that disputes

concerning insurance contracts are “non-core” state law claims. See Nat’l Century Fin. Eneters.

v. Gulf Ins. Co. (In re Nat’l Century Fin. Enters.), 312 B.R. 344, 355 (Bankr. E.D. Ohio 2004)

(“resolution of the D&O policy,” which is a “state law contract action,” is non-core).8

8 See also Mt. McKinley Ins. Co. v. Corning Inc., 399 F.3d 436, 450 (2d Cir. 2005) (claims raised in declaratory
judgment action were not core to the bankruptcy proceeding); DeWitt Rehab. & Nursing Ctr. v. Columbia Cas. Co.,
464 B.R. 587, 591 (S.D.N.Y. 2012) (adversary action against insurers was non-core matter); In re Burger Boys, Inc.,
183 B.R. 682, 687 (S.D.N.Y. 1994) (declaratory judgment action to resolve coverage disputes was a non-core
proceeding); In re Amatex Corp., 107 B.R. 856, 863 (E.D. Pa. 1989) (debtor’s declaratory judgment action seeking
determination of the extent of insurers’ liability for asbestos-related claims against debtor was a non-core
proceeding), aff’d, 908 F.2d 961 (3d Cir. 1990); In re Ramex Int’l, Inc., 91 B.R. 313, 315 (E.D. Pa. 1988) (“trustee’s
cause of action for a declaratory judgment under a policy of insurance issued pre-petition to the debtor is not a core
proceeding . . . Indeed, the proceeding does not involve a substantive right created by the federal bankruptcy law and
could have been brought independent of the bankruptcy proceeding and determined according to state law”); G-I
Holdings, Inc. v. Hartford Accident and Indem. Co. (In re G-I Holdings, Inc.), 278 B.R. 376, 381 (Bankr. D.N.J.
2002) (insurance coverage action was non-core and environmental coverage action under pre-petition insurance
policies “does not invoke a substantive right provided by title 11”); In re Titan Energy, Inc., 837 F.2d 325, 329-30
(8th Cir. 1988) (bankruptcy court should have abstained from hearing insurer’s “non-core” action which sought
rescission of insurance policies and declaratory judgment as to scope of coverage); Rosen-Novak Auto Co. v. Honz,

16-01251-mg    Doc 13-1    Filed 11/28/16    Entered 11/28/16 18:31:54    Pleading Motion
 to Compel Arbitration    Pg 27 of 31



-19-
18084977v.6

The mere fact that the Allied World Policy is property of the estate does not render this coverage

dispute core. See Lawrence Group v. Hartford Cas. Ins. Co. (In re Lawrence Group, Inc.), 285

B.R. 784, 787 (N.D.N.Y. 2002) (quoting In re U.S. Lines, 197 F.3d at 638 (“While the debtors’

rights under its insurance policies are property of a debtor’s estate, the contract claims are not

rendered core simply because they involve property of the estate”)).

Second, the fact that the Allied World Policy was entered pre-petition makes this matter

non-core. A post-petition assignment of the policy, or breach of the policy, will not transform an

otherwise “non-core” matter into a “core” matter. See In re ResCap, 2016 Bankr. LEXIS 3799 at

*20. See also In re Lawrence Group, 285 B.R. at, 787 (N.D.N.Y. 2002) (“[t]he fact that the

contract was executed pre-petition and that the dispute . . . could arise outside of bankruptcy

proceedings weighs against its core status” . . . an action that “involves property of the estate” is

not enough to bring the action within the court’s “core” jurisdiction).

Third, it is both incorrect and irrelevant for Plaintiffs to allege that this dispute is

somehow “core” because it requires interpretation of this Court’s prior orders. See Adv. Dkt 1,

783 F.2d 739, 742 (8th Cir. 1986) (insurance coverage dispute and insurer’s right to cancel policy for non-payment
was non-core proceeding); Maryland Casualty Co. v. Aselco, Inc., 223 B.R. 217, 220 (D. Kan. 1998) (insurer’s state
court declaratory judgment action seeking non-coverage was non-core because it “could exist outside of a
bankruptcy case”); In re U.S. Brass Corp., 198 B.R. 940, 945-46 (N.D. Ill. 1996) (a declaratory judgment action
filed in state court concerning the scope of insurance policies was non-core), aff’d in relevant part, vacated in part,
110 F.3d 1261 (7th Cir. 1997) (proceedings brought for determination of coverage provided by debtor’s insurance
policies were non-core proceedings); In re Pharmakinetics Labs., Inc., 139 B.R. 350, 353 (D. Md. 1992) (remanding
action to state court because the claim hinged on non-core insurance coverage disputes); In re Pied Piper Casuals,
Inc., 65 B.R. 780, 781 (S.D.N.Y. 1986) (trustee’s adversary proceeding concerning insurance coverage was non-core
where “a duty to pay - indeed coverage - under the instant policy is sharply contested, the contrary of a recognition
of any duty to pay . . . and far from a mature obligation payable on demand”) (citation omitted); In re Molten Metal
Technology, Inc., 271 B.R. 711, 714-15 (Bankr. D. Mass. 2002) (trustee’s action seeking declaration of rights under
pre-petition insurance policy did not arise under the Bankruptcy Code and was not a core proceeding); Dayton Title
Agency, Inc. v. Philadelphia Indem. Ins. Co. (In re Dayton Title Agency, Inc.), 264 B.R. 880, 884 (Bankr. S.D. Ohio
2000) (adversary proceeding to recover from insurer for alleged breach of contract, breach of fiduciary duty, and
tortious bad faith in denying coverage under the policy was non-core); In re R.I. Lithograph Corp., 60 B.R. 199,
203-04 (Bankr. D. R.I. 1986) (“we are unable to agree that . . . action against [the insurer] seeking reimbursement
and/or indemnification for losses allegedly covered under a contract of insurance is a core proceeding”); B-U
Acquisition Group, Inc. v. Utica Mut. Ins. Co. (In re Baldwin-United Corp.), 52 B.R. 541, 547-48 (Bankr. S.D. Ohio
1985) (adversary proceeding for declaration of coverage was non-core, because it did not fall into any of the core
matters enumerated by § 157(b)).
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Compl. ¶ 19. It is incorrect because coverage disputes are non-core to bankruptcy proceedings.

See Nat’l Century Fin. Eneters., 312 B.R. at 355. It is also incorrect because resolution of this

coverage dispute does not require interpretation of this Court’s prior orders. Even if that were

correct (and it is not), this allegation is irrelevant because it is merely in anticipation of potential

coverage defenses, which cannot be used to establish a matter is a “core” proceeding. See, e.g.,

Agway Liquidating Trust v. Burkeholder (In re Agway, Inc.), 2006 Bankr. LEXIS 4552, at *8

(Bankr. N.D.N.Y. Mar. 6, 2006) (the fact that the “Court has been asked to interpret its Order of

Confirmation in connection with the Defendants’ assertion of the defense of res judicata . . . is

not a basis for the Court’s determination concerning the extent of its jurisdiction” under 18

U.S.C. § 157, and “the causes of action do not constitute a basis for finding the adversary

proceeding to be core”); Medlin v. Johnson (In re Meabon), 2014 U.S. Dist. LEXIS 42088, at

*12-13 (W.D.N.C. Mar. 28, 2014) (“arising under” jurisdiction for purposes of 28 U.S.C. §

157(b) exists in “those cases in which a well-pleaded complaint establishes either that federal

[bankruptcy] law creates the cause of action or that the plaintiff’s right to relief necessarily

depends on resolution of a substantial question of federal [bankruptcy] law’”); K V Oil & Gas,

Inc. v. Centre Equities, Inc., 2009 U.S. Dist. LEXIS 76734, at *12 (S.D.N.V. Aug. 27, 2009)

(same); Kmart Creditor Trust v. Conaway (In re Kmart Corp.), 307 B.R. 586, 595 (Bankr. E.D.

Mich. 2004) (“defenses do not convert what is otherwise a purely state court cause of action into

a core matter”); accord Hoffman v. First Nat’l Bank of Akron (In re Hoffman), 99 B.R. 929, 931-

32 (Bankr. N.D. Iowa 1989) (“To determine core or non-core status, the Court must look to the

substantive action before it. . . . Although the defense requires this Court to construe the order

confirming the plan, the substantive action, i.e. the lender liability action, does not require the

construction of any past orders of this Court”).
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Finally, Plaintiffs cannot establish that this dispute is core because they do not (and

cannot) allege that this Court retained exclusive jurisdiction over the Allied World Policy.

Even if this Court was to find that this dispute concerns a “core” bankruptcy claim (and it

does not), arbitration would still be mandatory, unless it would create an actual and

irreconcilable conflict between the FAA and the Bankruptcy Code. See MBNA Am. Bank, 436

F.3d at 108 (“even as to core proceedings, bankruptcy courts will not have discretion to override

an arbitration agreement unless it finds that proceedings are based on provisions of the

Bankruptcy Code that inherently conflict with the Arbitration Act or that arbitration of the claim

would necessarily jeopardize the objectives of the Bankruptcy Code”) (citations omitted). Cf.

Edwards v. Vanderbilt Mortg. & Fin., Inc., 2013 Bankr. LEXIS 4379, *4-5 (Bankr. E.D.N.C.

Oct. 21, 2013) (where an unconstitutional core proceeding is implicated, the parties’ arbitration

agreement should control). Arbitration of even core disputes rarely conflict with the stated

purpose of the Bankruptcy Code.9 See In re Hagerstown Fiber Ltd. P’ship,, 277 B.R. at 203

(“The arbitration of a procedurally core dispute rarely conflicts with any policy of the

Bankruptcy Code unless the resolution of the dispute fundamentally and directly affects a core

bankruptcy function”).

Here, arbitration of this coverage dispute will not create any actual or irreconcilable

conflict with the Bankruptcy Code, because the Plan has long been confirmed, any recovery

under the Allied World policy will not significantly impact available assets, and this Court is not

“uniquely able to interpret and enforce” the provisions in the Allied World Policy. See In Re

9 The objectives of the Bankruptcy Code have been articulated as: “to marshal all the assets of a debtor, convert
those assets to cash, and distribute those case proceeds to creditors in accordance with the bankruptcy code’s
distribution requirements.” In Re NatTel, LLC, 2012 Bankr. LEXIS 4469 at *13.
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ResCap, at *23. Allied World does not dispute that it is a function of this Court to distribute any

proceeds available under the Allied World Policy in accordance with the Plan. However, the

determination of whether there is coverage under the Allied World Policy is a separate

question—which does not involve interpretation of the Plan—that must be determined by

international arbitration.

Plaintiffs have simply not met their burden of alleging that the coverage dispute

arbitration conflicts with the Bankruptcy Code. Accordingly, this insurance coverage dispute is

a “non-core” proceeding that must be arbitrated pursuant to the terms of the Allied World Policy.

Even if this were a “core” proceeding (and it is not), arbitration would still be mandatory.

CONCLUSION

For the foregoing reasons, Allied World respectfully requests that the Court compel

arbitration as against Plaintiffs and dismiss all claims asserted by Plaintiffs against Allied World

herein, or, in the alternative, stay this action against Allied World pending arbitration.

Dated: New York, New York
November 28, 2016

WHITE AND WILLIAMS LLP

By:/s/Erica Kerstein
Erica Kerstein
White and Williams LLP
7 Times Square
New York, New York 10036-6524
(212) 868-4837

Attorneys for DefendantAllied World Excess
Insurance Company
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