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Jointly Administered 

 
 

JOINDER OF THE UNITED STATES OF AMERICA TO OBJECTION OF THE 
UNITED STATES TRUSTEE’S OFFICE TO NON-DEBTOR RELEASES IN 
THE PLAN PROPONENTS’ AMENDED JOINT PLAN OF LIQUIDATION 

 
1. The United States of America (the “United States” or the “Government”) by its 

attorney Preet Bharara, United States Attorney for the Southern District of New York, respectfully 

submits this joinder to the Objection of the United States Trustee to Confirmation of the Amended 

Joint Plan of Liquidation Pursuant to Chapter 11 of the Bankruptcy Code for MF Global Holdings 

Ltd., MF Global Use Finance Co., MF Global Capital LLC, MF Global FX Clear LLC, MF Global 

Market Services LLC, and MF Global Holdings USA Inc., dated March 25, 2013 [Dkt. No. 1236] 

(the “Objection”).1  Although the United States and the Plan Proponents have been able to resolve 

certain of the Government’s concerns with the Amended Joint Plan through agreed language to be 
                                                 
1  Capitalized terms not defined herein shall have the meaning ascribed to them in the Plan. 
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added to the proposed plan confirmation order, the parties have not yet resolved the Government’s 

concerns with the Amended Joint Plan’s broad, and impermissible, non-debtor releases— 

highlighted by the United States Trustee in her objection to confirmation. 

2. As the United States Trustee’s objection indicates, the Amended Joint Plan 

purports to release non-debtor third parties from various claims and liabilities by other non-debtors. 

See U.S. Trustee Obj. at 17-21 (quoting Am. Joint Plan. Art. XI(D)).  In addition to Article XI(D), 

cited by the United States Trustee, Article IV(E) purports to release certain Persons who may be 

designated as “employees” or “independent contractors of the Plan Administrator,”2 “members of 

the Director Selection Committee,” and “directors of any Debtor” after the Effective Date from 

any liability for acts or omissions between the Confirmation Date and the Effective Date in 

connection with matters necessary for the implementation of the Amended Joint Plan, or in 

contemplation of his or her post-Effective Date duties.  Am. Joint Plan Art. IV(E) at 37.  These 

releases conceivably would extend to claims of, and liabilities to, the United States and other 

“governmental units” as defined in section 101(27) of the Bankruptcy Code.   

3. Similarly, Section 4.2 of the Plan Trust Agreement [Docket No. 1203, Exhibit 

I.A.117], provides immunity to a broad class of individuals and entities—including the Trustees, 

“designees,” “professionals engaged by or on behalf of the Trustees,” and “any duly designated 

agent or representative of the Trustees”—from liability (including liabilities owed to third parties 

such as the Government) for “any act or omission of any other agent or representative of the 

Trustees,” and immunizes the Trustee from liability for “any action taken, suffered or omitted in 

his capacity as Trustee” by a Trustee, except in the case of gross negligence, willful misconduct, or 

criminal conduct, and from “special, punitive, indirect, consequential or incidental loss or 
                                                 
2  Pursuant to the Plan, the Plan Administrator shall be MF Global Holdings Ltd. 
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damages of any kind whatsoever to any Person[3] (including, without limitation, lost profits), even 

if the Trustee has been advised of the likelihood of such loss or damage.”4 

4. These non-debtor releases cannot be justified under the Metromedia case, in which 

the Second Circuit concluded that “[a] nondebtor release in a plan of reorganization should not be 

approved absent the finding that truly unusual circumstances render the release terms important to 

the success of the plan.”  Deutsche Bank AG v. Metromedia Fiber Network, Inc. (In re Metromedia 

Fiber Network, Inc.), 416 F.3d 136, 143 (2d Cir. 2005) (emphasis added).  The Court emphasized 

that third-party releases may only be approved in “rare cases,” and that a prerequisite is a “finding 

of circumstances that may be characterized as unique.”  Id. at 141, 142; see also In re Adelphia 

Commc’ns Corp., 368 B.R. 140, 268-69 (Bankr. S.D.N.Y. 2007) (“I don’t doubt that in this case 

the Settling Parties engaged, as the Plan Proponents argue, in ‘tireless efforts’ to come together to 

work out a global compromise aimed at resolving these cases.  But that’s not unique.  It’s 

something creditors have to do in every chapter 11 case, at the risk of destroying themselves (or 

their recoveries in the case) with their own quests for incremental recoveries.”).   

5. In addition, as the United States Trustee argues, the Court lacks jurisdiction to issue 

non-debtor releases for liabilities that releate neither to the property of the estate nor the 

administration of the estate.  In re Johns-Manville Corp., 517 F.3d 52, 66 (2d Cir. 2008), rev’d on 

other grounds sub nom. Travelers Indem. Co. v. Bailey, 557 U.S. 137 (2009), jurisdictional 

holding reaffirmed on remand, 600 F.3d 135, 158 (2d Cir. 2010).  Non-debtor releases for “any 

suit, action, or other proceeding of any kind,” Am. Joint Plan Art. X(D), regardless of whether 

                                                 
3  The term “Person” includes “Governmental Unit[s].”  Plan Trust Agreement, § 1.4 n.1. 
4  Unlike other clauses in Section 4.2, this language is not limited in the case of “gross negligence, 

willful misconduct, or criminal conduct,” and so presumably is intended to protect Trustees 
from liability no matter how egregious their conduct. 
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enforcement of those liabilities would affect the estate’s property or administration, could cover 

potential government claims unrelated to the estate’s property or administration, including actions 

by the Government for tax or environmental liabilities resulting from the covered acts or omissions 

and actions for breach of contract by one of the Protected Parties.5           

6. Accordingly, the United States joins the objection of the United States Trustee to 

confirmation of the Amended Joint Plan on the ground that the Plan and Plan Trust Agreement 

contain impermissible releases and immunities that potentially implicate non-debtor liabilities to 

the United States and other governmental units.          

Dated:  New York, New York 
 March 27, 2013 
      Respectfully submitted, 
 
      PREET BHARARA 
      United States Attorney for the  
      Southern District of New York 
      Attorney for the United States of America 
 
 
     By:    /s/ Joseph N. Cordaro    
      JOSEPH N. CORDARO 
      Assistant United States Attorney 
      86 Chambers Street, 3rd Floor 
      New York, New York 10007 
      Telephone:  (212) 637-2745 
      Facsimile:  (212) 637-2686 
      Email:  joseph.cordaro@usdoj.gov 

                                                 
5  The Government does not, at this time, assert that such liabilities exist.  Congress, however, 

provided the Government with three years to assess taxes, 26 U.S.C. § 6501(a), and six years to 
bring actions for breach of contract, 28 U.S.C. § 2415(a).  There is no authority for the Plan to 
impose what is essentially a bar date for third party claims, requiring the Government to 
enumerate at confirmation the specific claims against non-debtors that the releases will bar. 

11-15059-mg    Doc 1248    Filed 03/27/13    Entered 03/27/13 14:07:52    Main Document  
    Pg 4 of 4


