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Plaintiff MF Global Holding Ltd. (“MFGH”), as Plan Administrator under the confirmed plan 

of liquidation of MFGH and certain of its affiliates (the “Plan Administrator”), and Plaintiff MF 

Global Assigned Assets LLC (“MFGAA”), as both the assignee of certain claims, rights, and interests 

of MF Global Inc. (“MFGI”),2 and as an assignee of all claims, rights, and interests of Jon Corzine 

(“Corzine”), Bradley Abelow (“Abelow”), Henri Steenkamp (“Steenkamp”), David Dunne 

(“Dunne”), Vinay Mahajan (“Mahajan”), and Edith O’Brien (“O’Brien”)3 under certain insurance 

policies, including but not limited to all claims and rights of recovery against Defendants Allied 

World Assurance Company, Ltd. (“AWAC”) with respect to errors and omissions (“E&O”) policy 

number C007357/005 (the “AWAC Dissenting E&O Policy”), Iron-Starr Excess Agency Ltd. (“Iron-

Starr”) with respect to E&O policy number ISF0000508 (the “Iron-Starr Dissenting E&O Policy”), 

issued on behalf of subscribing insurers Ironshore Insurance Ltd. (“Ironshore”) and Starr Insurance & 

Reinsurance Limited (“Starr”), and Federal Insurance Company (“Federal”) with respect to E&O 

policy number 8208-3220 (the “Federal Dissenting E&O Policy,” and collectively with the AWAC 

Dissenting E&O Policy and the Iron-Starr Dissenting E&O Policy, the “Dissenting E&O Policies”),4 

bring this adversary complaint for declaratory judgment and breach of contract (including the breach 

of the implied covenant of good faith and fair dealing) against the Defendants, and allege as follows:  

                                                 
2 See infra ¶ [22].  MFGH, as Plan Administrator and also as the managing member of MFGAA, and MFGAA, on behalf 
of all assigned rights of recovery, are collectively referred to herein as the “MFG Plaintiffs.”  MFGH and MFGI are 
sometimes collectively referred to herein as “MF Global” based on their ultimate parent-subsidiary relationship prior to 
bankruptcy and as insured entities under the insurance policies at issue in this matter. 

3 Corzine, Abelow, Steenkamp, Dunne, Mahajan, and O’Brien, as former directors and officers of MF Global, are insured 
persons under the Dissenting E&O Policies (and collectively referred to herein as the “Individual Insureds”).  The 
Individual Insureds and MF Global are collectively referred to herein as the “Insureds.”  The MFG Plaintiffs are assignees 
of the Individual Insureds’ claims to the proceeds of the Dissenting E&O Policies via the MDL Settlement Agreement (as 
defined below) and the assignment agreement which forms part of that Settlement, as discussed below. 

4 Defendants AWAC, Iron-Starr, Ironshore, Starr and Federal are collectively referred to herein as the “Dissenting E&O 
Insurers” in connection with the Dissenting E&O Policies they sold or issued to MFGH as the named corporation. 
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I. STATEMENT OF THE CASE 

1. This is an insurance coverage action.  After four years of contentious legal battles and 

hard-fought negotiations to resolve their dispute, on July 6, 2016, MFGH, MFGI, Nader Tavakoli as 

Trustee of the MF Global Litigation Trust, the class representatives of MFGI’s former customers, and 

Sapere CTA Fund, L.P. reached a comprehensive Stipulation and Agreement of Settlement with the 

Individual Insureds (the “MDL Settlement Agreement”) (D.I. 2271-2) to end certain multi-district 

litigation (“MDL”) against the former managers, directors and officers of MFGH and MFGI and 

resolve related claims.  The MDL Settlement Agreement was made possible by the support of the 

funding insurers who had sold directors and officers (“D&O”) and E&O policies to MFGH, and 

certain reinsurers to those E&O polices, who entered into separate funding agreements to provide 

their remaining policy limits to fund the MDL Settlement.   The MDL Settlement Agreement was 

approved by this Court on August 10, 2016.  (D.I. 2282).5  On October 18, 2016, the District Court 

for the Southern District of New York overseeing the MDL entered an order dismissing the Customer 

Class Action, as defined in the MDL Settlement Agreement (MDL D.I. 1152).  Entry of this order 

satisfied the final condition to the Effective Date of the MDL Settlement Agreement, and it is 

anticipated that the Effective Date of the Settlement Agreement will occur on November 18, 2016. 

2. The lone holdouts refusing to participate in this settlement are the Dissenting E&O 

Insurers, who unreasonably and in bad faith failed to contribute a single dollar of their combined $25 

million policy limits even though the MDL Settlement Agreement responded to at least $480 million 

                                                 
5 Citations to “D.I.” refer to docket items in the main bankruptcy case of MFGH, Case No. 11-15059.  Citations to “MDL 
D.I.” refer to docket items in the consolidated MDL proceedings in United States District Court (the “District Court”) 
before the Honorably Victor Marrero, Deangelis v. Corzine, No. 11-cv-7866 (S.D.N.Y.) (VM) (the “MDL”).  Citations to 
“SIPA D.I.” refer to docket items in the SIPA liquidation of MFGI, which was a proceeding before the Bankruptcy Court 
as Case No. 11-02790 before it was closed on April 4, 2016.  Citations to “Adv D.I.” refer to docket items in Adversary 
Proceeding Number 13-01333 (Bankr. S.D.N.Y.).  Citations to “Section 105 Adv. D.I.” refer to docket items in Adversary 
Proceeding Number 15-01362 (Bankr. S.D.N.Y.). 



 

 3

in damages asserted as claimed losses under the E&O policies.6  The Dissenting E&O Insurers’ 

malicious indifference towards, and elevation of their own financial interests over, the interests of 

their Insureds in refusing to settle are highlighted by the fact that all other E&O policies participating 

in the Dissenting E&O Insurers’ “tower” of insurance have committed and exhausted their respective 

policies’ full remaining limits in accordance with the terms of the MDL Settlement Agreement.  

Those underlying E&O policy insurers no longer stand behind coverage defenses with no legitimate 

basis in fact or under the law.  As a result of the Dissenting E&O Insurers’ wrongful conduct, instead 

of realizing the global peace a truly universal resolution with all insurers could have brought them, 

the MFG Plaintiffs must bring a lawsuit to vindicate rights of recovery under the Dissenting E&O 

Policies—rights which as demonstrated below should have been honored several years ago to the 

maximum extent of each policy’s limit. 

3. By this action, the MFG Plaintiffs seek, among other relief, payment of the full limits 

of $25 million under the Dissenting E&O Policies and corresponding damages from the Dissenting 

E&O Insurers well beyond policy limits in a total sum subject to proof, but no less than $40 million. 

II. NATURE OF THE ACTION 

4. On October 31, 2011, MFGH and MF Global Finance USA, Inc., filed voluntary 

petitions for bankruptcy protection under Chapter 11 of the United States Bankruptcy Code 

(the “MFGH Bankruptcy Case”).  On the same day, the Securities Investor Protection Corporation 

sought a court order to commence a Securities Investor Protection Act of 1970, 15 U.S.C. § 78aaa et 

seq., as amended (“SIPA”), liquidation of MFGI, determining that MFGI’s customers and customer 

                                                 
6 The E&O tower of insurance consisted of seventeen (17) E&O policies and separate “layers” of coverage with 
combined policy limits totaling $157.5 million (in excess of a $25,000 retention), referenced herein as the “E&O Tower.”  
The Dissenting E&O Policies occupy the top three layers of the E&O Tower above the $132.5 million attachment point.  
A chart depicting the E&O Tower is attached for the Court’s convenience as Exhibit A (depicting a $25,000 retention, a 
$7.475 million first-layer captive policy and then a $150 million “total aggregate limit” of reinsured and non-captive 
E&O coverage).  All of the insurers comprising the E&O Tower, including the Dissenting E&O Insurers, are sometimes 
referred to herein as the “E&O Insurers.” 
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funds held by MFGI needed immediate protection under SIPA.  The liquidation proceeding began on 

October 31, 2011, and James W. Giddens was appointed trustee for MFGI’s estates (the “SIPA 

Trustee”) on October 31, 2011 (the “MFGI SIPA Proceeding” and together with the MFGH 

Bankruptcy Proceeding, the “MF Global Cases”). 

5. The MF Global Cases triggered a wave of claims and lawsuits brought by third-party 

creditors, customers and claimants against the estates of MFGI and MFGH and separately against the 

Individual Insureds, alleging breaches of duties, professional liability, statutory violations, 

negligence, and other wrongful acts in connection with the collapse of MF Global. 

6. Prior to MF Global’s collapse, MF Global’s commodity futures customers 

(collectively, the “Customers”) entrusted money, property and assets valued at well over a billion 

dollars to MFGI.  Under the Commodity Exchange Act (the “CEA”) and common law, MFGI and its 

senior management were required to keep those Customers’ funds in segregated accounts for the sole 

benefit of those Customers. 

7. On March 20, 2012, as later amended on May 31, 2012, the Customers filed a proof of 

claim in the MFGI SIPA Proceeding against MFGI alleging the loss of $1.6 billion of customer funds 

resulting from MFGI’s breaches of duties and violations of law in connection with the failure to 

protect those Customers’ accounts ( the “Proof of Claim”) (SIPA Bankruptcy Claim No. 000005523).  

A similar proof of claim was filed against MFGH for the same loss. 

8. The Customers also targeted former directors and officers of MF Global for their role 

in the loss of customer funds in the days leading up to MFGI’s collapse.  In November 2011, a series 

of class actions were commenced against the Individual Insureds and these cases and others were 

consolidated into the MDL captioned as In re: MF Global Holdings Limited Investment Litigation, 

No. 12-MD-2338.  Through the MDL, the Customers asserted claims for damages, including but not 
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limited to the recovery of missing or now unavailable funds from MFGI’s customer accounts totaling 

$1.6 billion as a result of MFGI’s and the Individual Insureds’ wrongful acts (the “MDL Customer 

Class Action,” and together with the Proof of Claim, the “Customer Claims”). 

9. As the MFGI SIPA Proceeding moved forward, the SIPA Trustee worked to reduce 

the “shortfall” in customer funds from MFGI’s customer accounts via recovery of MF Global assets 

from third parties and through settlements. 

10. On or before May 5, 2014, the SIPA Trustee determined that the unrecovered amount 

of customer funds remained at $548.4 million.  On the same day, the SIPA Trustee demanded 

payment of the limits of the Dissenting E&O Policies and the other underlying E&O insurer policies 

comprising the $157.5 million E&O Tower.  (See infra ¶ 73 & Ex. F).  The SIPA Trustee stated that 

the $1.6 billion in losses to MFGI’s Customers and the almost $550 million remaining shortfall in 

customer assets dwarfed the remaining limits of the E&O Tower (at the time equaling approximately 

$143 million due to defense costs erosion).  (Id.) 

11. Thus, at least as early as May 2014, there was no legitimate dispute that the Dissenting 

E&O Insurers had a coverage obligation for their Insureds’ losses relating to Customers through and 

up to the combined limits of the Dissenting E&O Policies.  The Customer Claims alleged wrongful 

acts by the Insureds and sought losses covered under the express terms of the Dissenting E&O 

Policies.  The Dissenting E&O Insurers had no good faith basis to deny coverage at that moment.  

Moreover, the Customers’ damages, as irrefutably determined and quantified by the SIPA Trustee 

and confirmed by a series of stipulations, settlements and court orders, were far in excess of the full 

E&O Tower limits, including those under Dissenting E&O Policies, warranting an immediate 

payment from the Dissenting E&O Insurers’ full available policy limits totaling $25 million.7  But the 

                                                 
7 As previously noted, MFGAA is the assignee of MFGI’s rights with respect to the Dissenting E&O Policies.  (See SIPA 
D.I. 8855).   
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Dissenting E&O Insurers refused to pay the covered loss sustained by the Insureds and still refuse to 

pay that covered loss as of the date of this action.  

12. On October 24, 2015, MF Global, through counsel, sent correspondence once again 

demanding coverage on behalf of MFGAA, as the assignee of MFGI, informing the Dissenting E&O 

Insurers that the shortfall in customer property had only been marginally decreased by unanticipated 

estate recoveries to $484 million.  (See infra ¶ 84 & Ex. H).  MF Global emphasized that the 

bankruptcy court had approved and ordered the SIPA Trustee’s advancement of the Customers’ 

allowed net equity claims to effect a one-hundred percent distribution.  In that letter, MF Global 

demanded the full remaining limits of the E&O Tower, including the $25 million of available limits 

from the Dissenting E&O Policies, to cover only a small portion of MFGI’s losses in the form of 

damages owed to Customers.  Again, the Dissenting E&O Insurers refused to pay, ignoring the plain 

language of the Dissenting E&O Policies and their clear obligation to provide coverage. 

13. While the Dissenting E&O Insurers were rejecting MFGI’s reasonable and proper 

demands for coverage, the Individual Insureds were simultaneously experiencing a similar rejection 

by the Dissenting E&O Insurers of the respective policy obligations owed to them.  For years, the 

Individual Insureds had defended themselves in the MDL Customer Class Action while being unable 

to reach settlement of the claims being pursued against them.  Then, after a prolonged, court-ordered 

mediation process, the Individual Insureds, MF Global, and other parties finally arrived at the 

preliminary terms of the MDL Settlement Agreement, crafted to resolve the MDL Customer Class 

Action, the Proof of Claim, and other matters relating to the events surrounding the collapse of MF 

Global.  On or about November 30, 2015, a term sheet was executed with the consent of various 

D&O and E&O insurers, all of whom were willing to contribute their respective remaining limits of 

liability to fund the MDL Settlement Agreement and no longer deny payment by hiding behind 
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reserved coverage defenses.  Presented yet again with another opportunity to honor their coverage 

obligations to their Insureds, the Dissenting E&O Insurers denied coverage, did not consent to settle 

and stated they were unwilling to contribute a single dollar to the parties’ collective settlement 

efforts. 

14. On July 6, 2016, the Insureds and counterparties executed the MDL Settlement 

Agreement with the commitment of the full remaining limits of the E&O Tower from all insurers 

other than the Dissenting E&O Insurers and their $25 million in policy limits under the Dissenting 

E&O Policies.  Almost five years since MF Global’s collapse and after tens of millions of dollars of 

costs, fees, and expenses had been incurred in hard-fought litigation, related bankruptcy proceedings, 

and failed settlement efforts (involving multiple rejected settlement demands) to arrive at a global 

resolution, the Dissenting E&O Insurers cemented their dubious legacy by improperly avoiding their 

coverage obligation for a final time.  Throughout, they had let other insurers and parties do the hard 

and expensive labor of settlement and always put their own respective financial interests ahead of 

their Insureds.8 

15. As a result of the Dissenting E&O Insurers’ wrongful conduct and unreasonable 

denials of coverage, the MFG Plaintiffs seek an order from this Court declaring that: (a) the 

respective losses incurred by MFGI and the Individual Insureds in connection with the Customer 

Claims are covered under the Dissenting E&O Policies, (b) the respective losses incurred by MFGI 

and the Individual Insureds in connection with the Customer Claims are far in excess of the 

attachment points and limits of the Dissenting E&O Policies totaling $25 million in excess of $132.5 

million in underlying E&O insurance in the E&O Tower, and (c) the limits of the Dissenting E&O 

                                                 
8 The MFG Plaintiffs are the assignees of the Individual Insureds’ claims to the proceeds of the Dissenting E&O Policies 
via the MDL Settlement Agreement and the assignment agreement which forms part of that Settlement.  (See D.I. 2271, 
2291). 



 

 8

Policies are currently due and owing to MFGAA as the assignee of all coverage claims and rights of 

recovery of MFGI and the Individual Insureds. 

16. The MFG Plaintiffs also seek all damages recoverable under the law for the Dissenting 

E&O Insurers’ breaches of the Dissenting E&O Policies, as well as their respective breaches of the 

implied covenant of good faith and fair dealing within those policies.  More specifically, and by way 

of example and not limitation, the Dissenting E&O Insurers received and rejected MFGI’s and the 

Individual Insureds’ written demands for coverage to resolve the Customer Claims within or at the 

Dissenting E&O Policies’ limits, which included detailed explanations as to why their refusals to 

provide coverage are unreasonable and their purported coverage defenses are baseless.  They rejected 

all reasonable settlement offers, never budging from their clearly improper and unsupportable 

grounds for denial and never participating meaningfully in global settlement negotiations.  Instead, 

they unduly prolonged the prosecution and settlement of the MDL Customer Class Action and related 

litigation, forcing MF Global and the Individual Insureds to incur tens of millions of dollars of 

unnecessary attorneys’ fees, costs and related expenses.  Indeed, the Dissenting E&O Insurers have 

remained steadfast in this regard, despite the fact that all other E&O policies participating in the E&O 

Tower are now fully committed to the MDL Settlement Agreement and have paid their respective 

policies’ full remaining limits in accordance with the terms of the MDL Settlement Agreement.  In 

other words, all E&O policies and their limits underlying the Dissenting E&O Policies were 

committed to payment in full to account for a portion of the Insureds’ covered loss (in the amount of 

$132.5 million) under the MDL Settlement Agreement and for prior defense cost payments to the 

Individual Insureds. 

17. The Dissenting E&O Insurers’ improper denials of coverage and failures to fairly and 

properly investigate and resolve these claims in good faith have resulted in significant compensatory 
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and consequential damages suffered by the MFG Plaintiffs, as assignees of MFGI and the Individual 

Insureds.  Subject to proof, those excess-of-policy-limits damages already exceed $40 million and 

continue to accrue. 

III. JURISDICTION AND VENUE 

18. This adversary proceeding is commenced pursuant to Rules 7001 and 7003 of the 

Federal Rules of Bankruptcy Procedure. 

19. The Court has jurisdiction over this Adversary Proceeding pursuant to 28 U.S.C. 

§§ 1334(b) and (e).  This Adversary Proceeding is a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2)(A) and (O).  MFGH and MFGAA consent to the entry of final orders or judgment by the 

Court if it is determined that the Court, absent consent of the parties, cannot enter final orders or 

judgment consistent with Article III of the United States Constitution.  The Court expressly retained 

broad jurisdiction under Article XII of the Plan (D.I. 1382 at 73-74) and in the Order Confirming 

Amended and Restated Joint Plan of Liquidation (D.I. 1288 at 42 ¶ 89), and this proceeding is part of 

the liquidation of estate assets under the Plan.  The Court has core jurisdiction over this dispute which 

involves the disposition of property of the estate and which requires interpretation and enforcement 

of agreements and orders over which this Court expressly retained exclusive jurisdiction.  (See, e.g., 

infra ¶¶ 22, 55-56, 62, 92, 100).  The Court also has in rem jurisdiction over the Dissenting E&O 

Policies and proceeds.  This Court’s exercise of its jurisdiction is necessary to preserve the objectives 

of the Bankruptcy Code and to avoid inequitable distributions as the Plan Administrator, under the 

supervision of the Court, marshals one of the final remaining substantial assets of the Debtors’ 

estates.  As described further below, resolution of this action is inextricably intertwined with the 

numerous settlements and orders entered by the Court throughout the MF Global Cases.  

Accordingly, this Court should exercise its core jurisdiction and preside over this coverage action 

until a final adjudication, and dismiss or stay any collateral proceedings commenced by the 
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Dissenting E&O Insurers, including a notice of arbitration sent by AWAC on February 11, 2016, as 

described herein. 

20. Venue in this Court is proper pursuant to 28 U.S.C. §§ 1408 and 1409.   

IV. THE PARTIES 

A. MFGH 

21. MFGH was a holding company organized under the laws of the State of Delaware and 

the ultimate parent for several subsidiary companies and affiliates, most notably MFGI.  MFGH 

serves as the Plan Administrator under the confirmed plan of liquidation in the jointly administered 

chapter 11 cases of MFGH and certain affiliated debtors (collectively, the “Debtors”).9  As Plan 

Administrator, MFGH is responsible for liquidating all property under the Second Amended and 

Restated Joint Plan of Liquidation Pursuant to Chapter 11 of the Bankruptcy Code, dated April 5, 

2013 (D.I. 1382) (the “Plan”), and making distributions to creditors of the Debtors’ estates.  As 

managing member of MFGAA, the Plan Administrator is ultimately responsible for the assets held by 

MFGAA, including the pursuit of the claims it owns, and distributing the proceeds of those claims 

pro rata in accordance with the respective amount of allowed claims against MFGI held by the 

Debtors. 

B. MFGAA 

22. MFGAA is a limited liability company formed under the laws of the State of Delaware 

on August 26, 2015.  On August 19, 2015, the Bankruptcy Court entered an order approving the Sale 

and Assumption Agreement between the SIPA Trustee and the Plan Administrator, through which 

MFGAA, as the designee of MFGH, was assigned all claims, rights, title, and benefits of MFGI with 

                                                 
9 As noted under the caption, the Debtors consist of MFGH, MF Global Finance USA Inc., MF Global Capital LLC, MF 
Global FX Clear LLC, MF Global Market Services LLC, and MF Global Holdings USA Inc.  On February 11, 2016, the 
Court entered an order of final decree closing the chapter 11 cases of MF Global Capital LLC, MF Global FX Clear LLC, 
and MF Global Market Services LLC. 



 

 11

respect to certain assets.  (See D.I. 2123; SIPA D.I. 8855).  This Court retained jurisdiction “with 

respect to all matters arising from or related to the interpretation or implementation” of the order 

approving the Sale and Assumption Agreement.  (D.I. 2123 at 15).  MFGAA now holds the right to 

recover on all claims previously held by MFGI’s estates, including its direct claims to proceeds of 

and under any insurance policies, including the Dissenting E&O Policies.  MFGI and MFGH are 

insured entities under the Dissenting E&O Policies, and MFGI incurred the covered loss by reason of 

the Customer Claims.  Additionally, as a result of the MDL Settlement Agreement and the 

assignment of rights against the Dissenting E&O Policies by the Individual Insureds (explained 

further below), MFGH and MFGAA now hold the right to recover on the Individual Insureds’ claims 

under the Dissenting E&O Policies. 

C. AWAC 

23. Upon information and belief, AWAC is a specialty reinsurance company that 

underwrites property and casualty insurance and reinsurance.  AWAC was incorporated under the 

laws of Bermuda in November 2001 and is headquartered in Bermuda.  AWAC underwrites risks 

located throughout the United States and in the State of New York.  Upon information and belief, 

AWAC markets its insurance policies to the general public and sells a substantial volume of 

insurance policies to entities and individuals domiciled or conducting business in New York covering 

risks and liabilities occurring within New York.  For the policy period from May 31, 2011 to May 31, 

2012, AWAC sold and issued the AWAC Dissenting E&O Policy to MFGH bearing policy number 

C007357/005, providing $15,000,000 in excess coverage immediately above the attachment point of 

$132,500,000 in coverage provided by underlying policies and a self-insured retention.  A copy of the 

AWAC Dissenting E&O Policy is attached hereto as Exhibit B. 
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D. IRON-STARR, IRONSHORE and STARR 

24. Upon information and belief, Iron-Starr is a specialty lines insurance managing 

general agency.  Iron-Starr was incorporated under the laws of Bermuda in February 2009 and is the 

managing general underwriting agency writing on behalf of affiliated insurance companies operating 

out of Bermuda, including but not limited to Defendants Ironshore and Starr (which are both 

incorporated under the laws of Bermuda).  Upon information and belief, Iron-Starr on behalf of 

subscribing insurers markets its insurance policies to the general public and sells a substantial volume 

of insurance policies to entities and individuals domiciled or conducting business in New York 

covering risks and liabilities occurring within New York.  For the policy period May 31, 2011 to May 

31, 2012, Iron-Starr sold and issued the Iron-Starr Dissenting E&O Policy to MFGH bearing policy 

number ISF0000508, providing $5,000,000 in excess coverage immediately above the attachment 

point of $147,500,000 in coverage provided by underlying policies, including the AWAC Dissenting 

E&O Policy, and a self-insured retention.  This policy was issued on behalf of subscribing insurers 

Ironshore, responsible for a 70% part of the $5 million limit of liability, and Starr, responsible for a 

30% part of the $5 million limit of liability.  A copy of the Iron-Starr Dissenting E&O Policy is 

attached hereto as Exhibit C. 

E. FEDERAL 

25. Upon information and belief, Federal sells property and casualty insurance to 

businesses and individuals.  Federal was founded in 1901 and is incorporated under the laws of 

Indiana with its principal place of business and headquarters located in New Jersey.  For the policy 

period from May 31, 2011 to May 31, 2012, Federal sold and issued the Federal Dissenting E&O 

Policy to MFGH bearing policy number 8208-3220, providing $5,000,000 in excess coverage 

immediately above the attachment point of $152,500,000 in coverage provided by underlying 
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policies, including the AWAC Dissenting E&O Policy, the Iron-Starr Dissenting E&O Policy, and a 

self-insured retention.  A copy of the Federal Dissenting E&O Policy is attached hereto as Exhibit D. 

V. FACTUAL BACKGROUND 

A. The Dissenting E&O Policies 

26. The Dissenting E&O Policies are considered “follow form” excess policies because 

they incorporate by reference and adopt the terms and conditions of a lower-level policy in the E&O 

Tower.  In this case, the Dissenting E&O Insurers agreed that the “followed” policy is MFG 

Assurance Company Limited (“MFG Assurance”) policy number 1-18002-00-11 (the “Followed 

MFGA Policy”).  As such, the provisions within the Followed MFGA Policy largely control the 

substantive coverage disputes at issue in this proceeding.  A copy of the Followed MFGA Policy is 

attached hereto as Exhibit E. 

27. The Dissenting E&O Policies occupy three layers at the very top of a tower of 

seventeen (17) professional liability insurance policies – i.e., the E&O Tower – providing a total of 

$25 million of available coverage once $132.5 million of underlying insurance has been exhausted, 

including payment of a $25,000 retention. 

28. The policies in the E&O Tower underlying the Dissenting E&O Policies consist of the 

Followed MFGA Policy, twelve (12) other insurance policies issued by MFG Assurance (backed by 

reinsurance which in part paid the Individual Insureds’ defense costs and contributed to the MDL 

Settlement Agreement), and one policy sold and issued by Federal (the “Lower Level Federal E&O 

Policy”), which policy is not the subject of this litigation having committed its full $5 million policy 

limit to the MDL Settlement Agreement. 

29. The insuring agreement of the Followed MFGA Policy requires the Dissenting E&O 

Insurers to “pay on behalf of the insured for all loss arising out of a wrongful act which gives rise to a 
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claim first made against an insured by a third party during the policy period….”  (Ex. E, at 3) 

(emphasis in original).10 

30. Thus, if (i) the losses incurred by MFGI or the Individual Insureds from the Customer 

Claims satisfy the plain language of this insuring agreement, (ii) the amount of loss is well in excess 

of the E&O Tower, and (iii) no exclusion bars coverage as a matter of law, the Dissenting E&O 

Insurers have an immediate and unqualified duty to provide the full respective limits of the 

Dissenting E&O Policies totaling $25 million.  

1. Definitions Relevant to Coverage 

31. As instructed by the Followed MFGA Policy, the Dissenting E&O Policies cover 

MFGH and its subsidiaries, including MFGI, as well as their respective directors, officers, and 

employees, including the Individual Insureds, for any actual or alleged acts, errors, or omissions 

while performing or failing to perform services provided by MF Global.  Specifically, the Dissenting 

E&O Policies provide: 

The insurer shall pay on behalf of the insured for all 
loss arising out of a wrongful act which gives rise to a 
claim first made against an insured by a third party 
during the policy period (or discovery period, if 
applicable) and reported in writing to the insurer 
pursuant to the terms of this policy.  (Ex. E, at 3) 
(emphasis in original). 

32. The “insured” under the Dissenting E&O Policies includes any “insured entity” – 

MFGH or its subsidiaries, including MFGI – and “individual insured(s).”  (Ex. E, at 5-6).  “Individual 

insureds” is defined as a broad-ranging group of employees and persons affiliated with MFGH and its 

subsidiaries, including but not limited to: 

                                                 
10 Italicized words and phrases in the Followed MFGA Policy, as adopted by the Dissenting E&O Policies, indicate a 
special meaning provided in the definitions section of the Followed MFGA Policy and require a different interpretation 
than their common understanding when reading those policies. 
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(i)  any past, present or future natural person under a 
contract of employment (be it full time, part-time or 
temporary, or be it written or implied) with the insured 
entity; 

 (ii)  any past, present or future natural person 
working under the direct control and supervision of the 
insured entity; 

(iii)  any past, present or future director or officer 
when performing acts coming within the scope of the 
usual duties of an employee of the insured entity or 
while acting as a member of a committee duly elected or 
appointed by resolution of the Board of Directors of the 
insured entity to perform specific, as distinguished from 
general, directorial acts on behalf of the insured entity.  
(Ex. E, at 5) (emphasis in original). 

33. Under these terms, the following Individual Insureds are eligible for coverage in their 

capacity as former directors and officers: (i) Jon S. Corzine, former Chairman and Chief Executive 

Officer of MFGH and President of MFGI; (ii) Bradley I. Abelow, former President and Chief 

Operating Officer of MFGH and board member of MFGI; (iii) Henri J. Steenkamp, former Chief 

Financial Officer of MFGH; (iv) Edith O’Brien, former Assistant Treasurer of MFGI; (v) Vinay 

Mahajan, former Global Treasurer of MFGH; and (vi) David Dunne, former Global Treasurer of 

MFGH. 

34. The Dissenting E&O Policies define “loss,” in pertinent part, as follows:  

(i)  defense costs; and/or   

(ii)  damages, aggravated damages as permitted by 
law, judgments (including pre/post judgment interest), 
restitution orders of a compensatory nature, claimant’s 
costs, co-defendant’s costs, legal costs and expenses 
awarded against any insured; and/or 

(iii)  settlements negotiated with the insurer’s consent 
(such consent not to be withheld unreasonably).  (Ex. E, 
at 6-7) (emphasis in original). 

35. The Dissenting E&O Policies define “wrongful act,” in pertinent part, as follows: 
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any actual or alleged act, error or omission by the 
insured, or by any other person for whose act, error or 
omission the insured is legally responsible, arising out 
of the provision of, or failure to provide the services.  
For the avoidance of doubt, the term “act, error or 
omission” as used in the foregoing, shall include, but not 
be limited to any: 

 (i) breach of duty, breach of trust (including, but not 
limited to, breach of constructive trust) breach of 
fiduciary duty, neglect, error, misstatement, misleading 
statement, misrepresentation, libel, slander, omission or 
breach of warranty of authority; or 

(ii) breach of any statute enacted anywhere in the 
world (including any statutory provisions and/or any 
rules or regulations made by any regulatory body or 
authority thereunder, and including any award of any 
referee, arbitrator, the Financial Services Ombudsman or 
any other ombudsman appointed by the Secretary of 
State for Trade and Industry or similar regulator or by 
any self-regulatory organization or by any recognized 
professional body by whose rules the insured is bound),  

(iii)  other breach of a duty to a third party which is 
actionable at law in tort . . . (Ex. E, at 9) (emphasis in 
original). 

36. Accordingly, a “wrongful act” includes any actual or alleged act by any “insured” 

(or anyone for which the “insured” is legally responsible) that constitutes a breach of general duty, 

breach of fiduciary duty, neglect, error, breach of any statutory provisions or regulations, or any 

breach of duty to a third party which is actionable in tort.  Falling squarely within this definition are 

allegations that have been made against MFGI and the Individual Insureds by the Customers through 

the Customer Claims, including alleged failures to segregate customer account funds in violation of 

the CEA and related U.S. Commodity Futures Trading Commission (“CFTC”) rules and regulations, 

as well as alleged breaches of fiduciary duty, professional negligence, negligent oversight, 

mismanagement or other theories under the common law. 
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37. The Dissenting E&O Policies define the term “services,” which is integral to the 

definition of “wrongful act,” as: 

financial or professional services or other activities 
performed by the insured, or by any other person for 
whose act, error or omission the insured is legally 
responsible performed for customers or clients (or a 
prospective customer or client) of the insured, and shall 
include, but shall not be limited to, all administrative, 
back office or other operations (including but not limited 
to technology functions) of the insured entity which 
support the provision of those services or activities.  
(Ex. E, at 8) (emphasis in original). 

38. Notably, the foregoing definition of “services,” the provision of which (or failure to 

provide) are the basis for a covered “wrongful act,” includes financial or professional services or 

other activities performed by the insured for customers or clients, and includes all administrative, 

back office or other operations incident to the provision of services or activities.  MFGI’s and its 

former directors’ and officers’ business transactions, relationship, and dealings with MFGI’s 

Customers, the safeguards and duties owed to those Customers and their accounts, and decisions 

made with respect to and directly impacting the handling, segregation, and protection of those 

Customers’ account funds meant for investment on commodities exchanges, clearly fall within the 

definition. 

39. Under the Dissenting E&O Policies, the term “claim” is defined as follows: 

(i)  any suit or proceeding, including any civil 
proceeding, third party proceeding, counter claim or 
arbitration proceeding, or a regulatory proceeding 
brought by any person or entity against an insured for 
monetary damages or other relief, including non-
pecuniary relief for a specified wrongful act; 

 (ii)  any written demand from any person or entity 
seeking monetary damages or other relief, including 
non-pecuniary relief, from an insured for the results of 
any specified wrongful act; (Ex. E, at 4) (emphasis in 
original). 
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40. Accordingly, a “claim” includes any suit or proceeding, including any civil or 

regulatory proceeding brought by any person or entity against an insured for monetary damages, or 

any written demand from any person or entity seeking monetary damages or other relief from an 

insured for the results of any specified wrongful act.  There is no dispute that the Customer Claims in 

the form of the Proof of Claim against MFGI and the Customer Class Action against the Individual 

Insureds both satisfy this definition. 

2. Exclusions to Coverage 

41. The Dissenting E&O Policies (again, through the adoption of policy language from the 

Followed MFGA Policy) contain certain limiting clauses and exclusions under which “the insurer 

shall not be liable to make any payment for loss in respect of any claim under the Insurance Cover or 

to make any payment under any Extension of [the Policies].”  (Ex. E, at 9) (emphasis in original). 

42. There is an exclusion entitled “Fines, Penalties,” which excludes coverage for “matters 

uninsurable under the law pursuant to which [the Policies are] construed.”  (Ex. E, at 9). 

43. There is also an exclusion entitled “Insured versus Insured,” which excludes coverage 

for any claim “arising out of, based upon or attributable to any claim brought by or on behalf of:” 

(i)  an insured, or successors or assigns of any 
insured; or 

 (ii)  any entity that is operated or managed or 
controlled by any insured; or 

(iii)  the policyholder’s parent company (or any parent 
or any subsidiary thereof). (Ex. E, at 11) (emphasis in 
original). 

44. However, this exclusion does not apply to any claim: 

(b) brought by an insured in respect of an indemnity for a claim by 
a customer or a client of the policyholder; 

 
(c) any claim brought by an insured in the form of a cross-claim or 

third-party claim for contribution or indemnity which is part of, 
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and results directly from a claim that is covered by this policy.  
(Ex. E, at 11) (emphasis in original). 
 

45. The Dissenting E&O Policies exclude coverage for any claim “[a]rising out of, based 

upon, or attributable to:” 

(i)  the gaining of any profit or advantage to which 
the insured is not legally entitled; or 

(ii) an insured’s actual or attempted deliberate 
commission, aiding, abetting, counseling, procuring, 
inciting, participation in or conniving at any criminal, 
dishonest, fraudulent or malicious act; or 

(iii) any willful violation of any law or regulation binding on 
an insured, (Ex. E, at 12) (emphasis in original). 
 

46. However, the Dissenting E&O Policies provide that this exclusion: 

shall only apply to the insured against whom it is 
expressly stated or held by a final adjudication in the 
underlying claim that the subject conduct did in fact 
occur, provided that the court of adjudication is 
compelled to find whether the insured’s act, error or 
omission was illegal, deliberate, criminal, dishonest, 
fraudulent, malicious or willful….(Ex. E, at 12) 
(emphasis in original). 

47. The Dissenting E&O Policies exclude coverage for any claim “arising out of, based 

upon or attributable to”: 

(i)  the internal administration or operation of the 
business of the insured entity other than in connection 
with the provision by the insured of services; (Ex. E, at 
12) (emphasis in original). 

48. As set forth below, the Dissenting E&O Insurers, on their own and through counsel for 

MFG Assurance, have asserted in their communications that these exclusions, in addition to other 

policy provisions set forth in the foregoing paragraphs are defenses to coverage and, on these bases, 

have refused to pay the limits or any portion of those limits of the Dissenting E&O Policies, despite 

the clear existence of covered losses in excess of those Policies’ attachment points and limits and 
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despite the fact that the rest of the E&O Tower has now paid full limits.  For the reasons set forth 

below, these exclusions and the other policy provisions on which the Dissenting E&O Insurers rely 

do not bar coverage for MFGI’s and the Individual Insureds’ respective insurance claims nor were 

they ever a tenable basis to deny coverage and reject the Insureds’ repeated demands for coverage 

and settlement funding. 

B. The Underlying Claims, Lawsuits And MDL Settlement Agreement 

1. MDL Customer Class Action Against the Individual Insureds 

49. On November 22, 2011, the former Customers of MFGI filed the first of twelve (12) 

class actions relating to the collapse of MFGH, MFGI, and the affiliated Debtors.  These actions were 

brought against the Individual Insureds alleging, inter alia, violations of certain CEA and CFTC 

regulations pertaining to segregation of customer funds as well as common law claims asserting a 

shortfall in customer accounts then estimated at $1.6 billion.  The complaints also alleged breaches of 

fiduciary duties, negligence and mismanagement by the Individual Insureds for failing to adequately 

protect, handle, segregate, and preserve the Customers’ funds maintained at MFGI. 

50. On May 21, 2012, these cases were consolidated into the MDL Customer Class 

Action, and interim Customer representatives (“Customer Class Counsel”) were appointed to lead the 

class.  (MDL D.I. 292). 

51. On October 19, 2012, this Court approved an amended Continuing Cooperation and 

Assignment Agreement (the “CCAA”) under which the SIPA Trustee, as the successor-in-interest to 

MFGI, assigned all claims MFGI had against the Individual Insureds to the Customer Class Counsel 

to prosecute going forward.  The Court order approving the CCAA expressly retained jurisdiction to 

enforce the terms of the CCAA and resolve disputes arising under it.  (SIPA D.I. 3764).  Thus, the 

Customers’ and MFGI’s litigation claims against the Individual Insureds were consolidated into the 

MDL Customer Class Action. 
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2. The Customer Proof of Claim Against MFGI 

52. In addition to the claims brought in the MDL Customer Class Action, certain 

Customers filed the Proof of Claim on March 20, 2012, which was later amended on May 31, 2012, 

in the MFGI SIPA Liquidation Proceeding against MFGI, on behalf of thousands of individual 

Customers similarly situated.  The Proof of Claim’s “Amended Statement of Class Claim” alleged 

that as much as $1.6 billion in customer money had been lost as a result of MFGI’s alleged 

misconduct and its failure to preserve, protect, and segregate MFGI’s customer accounts as required 

under law.  Through the Proof of Claim, the Customers alleged “damages from the [sic] in an amount 

sufficient to compensate them individually and each member of the putative class for the loss they 

have sustained as a result of MFGI’s conduct, errors and omissions. . . .”  (Proof of Claim at 14).  

3. The CFTC Action Against MFGI 

53. On June 27, 2013, the CFTC filed its Complaint for Injunctive and Other Equitable 

Relief and for Civil Monetary Penalties Under the Commodity Exchange Act (the “CFTC 

Complaint”) against MFGI, MFGH, Corzine, and O’Brien.  The CFTC Complaint alleged breaches 

of duty and violations of the CEA and related CFTC regulations owed to the Customers and arising 

from the failure to segregate and misuse of customer funds, as well as claims for failure to report such 

violations.  The CFTC Action was consolidated into the MDL Customer Class Action on July 12, 

2013.  (MDL D.I. 513). 

4. The SIPA Trustee’s Claims  

54. On July 2, 2013, the SIPA Trustee filed before this Court a motion seeking 

authorization to enter into a Final Consent Order of Restitution, Civil Monetary Penalty and Ancillary 

Relief against MF Global Inc. with the CFTC (the “CFTC Consent Order”).  (SIPA D.I. 6738).  In 

relevant part, the CFTC Consent Order would resolve the CFTC Action against MFGI and sought to 

require the SIPA Trustee to seek an order from this Court (i) authorizing the advance of sufficient 
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funds from the MFGI general estate to repay the remaining shortfall of Customers’ account funds still 

unrecovered and missing, and (ii) finding that the MFGI general estate is subrogated to the 

Customers’ ongoing litigation claims against third parties arising from the shortfall to the extent that 

such general estate funds were used to repay Customers. 

55. The practical impact of the CFTC Consent Order and the SIPA Trustee’s motion for 

authorization, once ordered by this Court, was to allow the SIPA Trustee to seek contribution from 

the Individual Insureds and others through the continued prosecution of the claims in the MDL 

Customer Class Action.  Thus, the Proof of Claim and the MDL Customer Class Action became the 

SIPA Trustee’s vehicles (after third-party recoveries had largely dried up) to replenish any advanced 

funds from MFGI’s general estate to satisfy the Customer Claims.  This Court granted the motion on 

September 12, 2013, and retained jurisdiction to “hear and determine all matters arising from the 

interpretation and/or implementation” of the order.  (SIPA D.I. 7034).   

56. On October 2, 2013, the SIPA Trustee moved this Court to authorize, among other 

things, the advancement of property from the MFGI general estates to repay Customers (the “NES 

Settlement”) with the understanding that “in exchange for the advances of general estate funds, the 

claims of MFGI’s former customers arising from the shortfall in customer property will belong to, 

and be pursued on behalf of, the general estate through principles of subrogation, assignment and 

other similar theories of recovery.”  (NES Settlement Motion at ¶ 2; SIPA D.I. 7103).  This Court 

granted that motion on November 6, 2013 (the “NES Order”).  (SIPA D.I. 7208).  The Court retained 

jurisdiction to “hear and determine all matters arising from or related to” the order approving the 

NES Settlement.  (Id. at 4).  
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57. The NES Order determined that a $560 million deficit in customer account funds held 

by MFGI still remained unsatisfied.  Two days later, on November 8, 2013, the District Court entered 

and approved the CFTC Consent Order without modification. (MDL D.I. 575). 

58. On December 20, 2013, Customer Class Counsel filed a motion in the Customer Class 

Action for preliminary approval of their resolution and settlement with the SIPA Trustee pursuant to 

which Customers would assign their litigation claims to the MFGI estate in exchange for advances 

from MFGI general estate assets sufficient to repay Customers for their outstanding losses.  (MDL 

D.I. 607).  On December 20, 2013, Judge Marrero, presiding over the Customer Class Action in the 

District Court, granted preliminary approval of the NES Settlement. (MDL D.I. 609). 

59. On February 20, 2014, Judge Marrero, presiding over the Customer Class Action in 

the District Court, affirmed this Court’s November 6 NES  Order approving the advance of general 

estate assets, holding that this Court “based its determination on an adequate record and with a 

substantial basis in facts.”  Abelow v. Giddens, No. 13-08893 (VM) (S.D.N.Y. Feb. 20, 2014) 

[Docket No. 38].  

60. On March 14, 2014, Judge Marrero granted final approval of the resolution and 

settlement between the SIPA Trustee and Customer Class Counsel pursuant to which the Customers 

assigned their litigation claims in the MDL Customer Class Action to the SIPA Trustee.  (MDL D.I. 

697). 

61. On or about April 14, 2014, the SIPA Trustee disbursed his final payments to 

Customers from MFGI general estate funds, resulting in a one-hundred percent satisfaction of those 

Customers’ net equity claims.  

62. On August 19, 2015, this Court approved the Sale and Assumption Agreement by 

which the SIPA Trustee assigned certain of his claims, rights, benefits, title and interest of MFGI to 
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MFGH and its designee, MFGAA, including but not limited to claims of recovery against any E&O 

Insurer or policy insuring MFGI (including the Dissenting E&O Insurers with respect to the 

Dissenting E&O Policies) and all litigation claims of the Customers against the Individual Insureds in 

the MDL Customer Class Action up to the amount of those Customers’ net equity claims.  (SIPA 

D.I. 8855).  The order approving the Sale and Assumption Agreement expressly retained jurisdiction 

“with respect to all matters arising from or related to the interpretation or implementation of this 

Order.”  (Id. at 15). 

C. The Customer Claims Against MFGI And The Individual Insureds Resulted in 
Covered Losses Under The Dissenting E&O Policies 

63. The Dissenting E&O Policies require the Dissenting E&O Insurers to pay for any 

“loss” sustained by any “insured” – including MFGH, MFGI, and the Individual Insureds – arising 

from a “wrongful act” giving rise to a “claim” made during the “policy period.”  Here, the Customer 

Claims against MFGI and against the Individual Insureds each and collectively satisfied the elements 

of the insuring agreement in the Followed MFGA Policy obligating the Dissenting E&O Insurers to 

commit their respective full limits to the Insureds’ covered losses. 

64. Under the Dissenting E&O Policies, the Proof of Claim and the MDL Customer Class 

Action constitute a “claim” eligible for coverage.  The Followed MFGA Policy’s definition of 

“claim” includes, without limitation, any suit, proceeding or written demands alleging wrongful acts. 

65. Under the Dissenting E&O Policies, MFGI and the Individual Insureds are each 

insured parties with direct rights of recovery against the Dissenting E&O Insurers for underlying 

claims alleging wrongful acts.  The Followed MFGA Policy and Dissenting E&O Policies cover 

MFGH’s subsidiaries and their former directors and officers when serving in their capacity as such. 

66. Under the Dissenting E&O Policies, “wrongful act” includes any actual or alleged act 

by any “insured” or any other person for whose act, error or omission the “insured” is legally 
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responsible, that constitutes a breach of general duty, breach of fiduciary duty, neglect, error, breach 

of any statutory provisions or regulations, or any breach of duty to a third party which is actionable in 

tort arising out of the provision of, or failure to provide, the services. 

67.  Under the Dissenting E&O Policies, “services” include financial or professional 

services or other activities performed by the insured or by any other person for whose act, error or 

omission the insured is legally responsible on behalf of or with respect to customers or clients, and 

include all administrative, back office or other operations incident to the provision of such services or 

activities. 

68. In this case, the Customers invested funds with MFGI to enable them to access and 

trade on domestic and foreign commodity exchanges.  MFGI and the Individual Insureds were 

required to segregate and secure these customer funds under the law.  In this regard, MFGI and its 

former managers, including the Individual Insureds, were expected to provide financial services, 

professional services and perform other activities for customers, chief among them the duty and 

service of safeguarding the Customers’ assets.  Moreover, the Individual Insureds’ alleged breaches 

of duties and mismanagement of customer funds in their capacity as directors and officers of MFGH 

and MFGI also constituted an administrative, back office, or other operation incident to the provision 

of (or failure to provide) financial services or performance of other activities on behalf of Customers. 

69. The CFTC Action against MFGH, MFGI, Corzine, and O’Brien similarly alleged acts, 

errors, omissions, statutory violations, and other breaches of duties committed against the Customers 

which resulted in the disappearance of hundreds of millions of dollars of customer funds on account 

with MFGI.11 

                                                 
11 The CFTC Consent Order, approved by this Court and the District Court, and ordering payment to Customers per the 
resolution of the CFTC Action, could also support the enforceability of the MFG Plaintiffs’ insurance claims. 
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70. As such, the entire universe of claims by or presented on behalf of MFGI’s Customers, 

including but not limited to the Proof Claim and the claims brought in the MDL Customer Class 

Action, clearly and irrefutably alleged that MFGI and the Individual Insureds committed “wrongful 

acts” in connection with the provision of or the failure to provide professional “services” to 

Customers.  Those alleged “wrongful acts” by MFGI, through its directors, officers and other 

employees, including the Individual Insureds, consisted of violations of the CEA and CFTC 

regulations, breaches of fiduciary duty, negligence, mismanagement, errors and company-wide 

misconduct impacting MFGI’s Customers and customer funds.  Similarly, the alleged “wrongful 

acts” by the Individual Insureds in their capacity as directors and officers of MF Global, included 

their alleged distinct violations of the CEA and CFTC regulations and their personal breaches of 

fiduciary duty, negligence, mishandling of customer funds and tortious interference with MFGI’s 

customer relationships and transactions, as well as their acts in aiding and abetting MFGI’s 

institutional wrongdoing.  

71. Finally, the Proof of Claim, the SIPA Trustee’s determinations of the customer 

“shortfall” amount at various stages, this Court’s orders approving the advancement of the 

Customers’ allowed net equity claims, the CFTC Consent Order and the MDL Settlement Agreement 

all demonstrated and firmly established that a covered “loss arising out of a wrongful act” was well in 

excess of the upper limits of the E&O Tower and the Dissenting E&O Policies.  There is no 

requirement in the Dissenting E&O Polices or the Followed MFGA Policy’s definition of “loss” that 

an insured needs a final adjudication or post-trial judgment before that insured may seek recovery.12 

                                                 
12 Notably, the definition of recoverable “loss”  includes “damages” and “restitution orders of a compensatory nature,” 
and the separate inclusion of the words “judgments” and “settlements” in the definition indicates that an adjudication is 
not a prerequisite for coverage.   
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D. MFGI’s Demand For Payment, The Insurers’ Putative Coverage Defenses, And 
The Dissenting E&O Insurers’ Wrongful Refusals To Pay 

72. The SIPA Trustee reported a claim on behalf of MFGI for coverage under the E&O 

Tower on March 28, 2012.  On May 5, 2014, the SIPA Trustee sent the E&O Tower, including the 

Dissenting E&O Insurers, a formal written settlement demand for the remaining limits of the E&O 

Tower to be paid in full on behalf of MFGI in response to the Customer Claims.  

1. The SIPA Trustee’s May 5, 2014 Demand Letter  

73. On May 5, 2014, counsel for the SIPA Trustee sent correspondence to the E&O 

Insurers, stating as follows:13 

The SIPA Trustee has now completed the process of determining all 
customer claims asserted in the SIPA proceeding and has substantially 
completed the process of marshalling the assets of the MFGI estate.  As 
a result of these exhaustive efforts, the customer claims against MFGI 
arising from the failure to properly segregate customer funds has been 
conclusively quantified at $548.4 million.  (Ex. F, at 1-2). 

 
74. The letter went on to explain why coverage could not be legitimately disputed for this 

loss: 

The defendants’ conduct in failing to maintain the segregation of 
customer funds and allowing or directing their use for other purposes 
are “wrongful acts” under the Policies that “[arise] out of the provision 
of, or failure to provide the services” for customers or clients.  There is 
nothing more basic to the “provision of services” of a regulated futures 
commissions merchant (“FCM”) and broker-dealer than maintaining 
custody, segregation, and accurate records of customer property and 
complying with the customer protection rules governing the conduct of 
an FCM that allow it to do business.  It cannot be disputed that the 
business MFGI, its officers, directors and employees conducted and the 
services it provided to its commodities and futures customers were 
required to be conducted in accordance with the Commodity Exchange 
Act and regulations issued by the CFTC.  These regulations prescribed 
how those services were to be performed, including maintaining 
customer funds in segregated accounts.  The loss of customer funds 

                                                 
13 A copy of the SIPA Trustee’s May 5, 2014 demand letter is attached hereto as Exhibit F. 
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clearly was a loss caused by a failure to provide mandated services to 
MFGI’s customers and “other wrongful acts.”  (Ex. F, at 3). 
 

75. The letter illustrated that the loss sustained by MFGI was no longer in doubt, but 

rather realized, quantified, and conclusively determined, and far in excess of the remaining limits of 

the E&O Tower: 

Further, in light of recent decisions from the Bankruptcy Court and 
District Court, there is no longer any question as to the magnitude of 
the loss suffered by MFGI’s customers as a result of these “wrongful 
acts.”   As you are aware, on November 6, 2013, Judge Glenn entered 
an Order (the “November 6 Order”) authorizing the SIPA Trustee to 
advance funds from MFGI’s general estate in order to effectuate a 
100% distribution to MFGI’s commodities customers….  The 
November 6 Order explicitly recognizes a $560 million deficit, which 
is now $548.4 million in MFGI’s commodities customer estates. . . . 
MFGA can no longer feign doubt that the customer claims against 
MFGI are covered, that those claims amount to a damages level that far 
exceeds the E&O Policy limits, and that such damages represent a 
covered loss under those Policies.  In sum, the $548.4 million deficit 
dwarfs the remaining untapped limits of approximately $146 million in 
available professional liability coverage.  (Ex. F, at 3). 

 
76. The letter concluded with an unambiguous demand for coverage from the entire E&O 

Tower: 

We therefore demand payment of the full available 
policy limits of the E&O tower in satisfaction of the 
claim the SIPA Trustee has asserted against this 
coverage.  (Ex. F, at 4).  

2. MFG Assurance’s July 25, 2014 Response 

77. On July 25, 2014, MFG Assurance’s counsel responded to the SIPA Trustee’s May 5, 

2014 demand.  MFG Assurance’s letter asserted that it would be “premature” to provide a coverage 

position at that time and set forth purported coverage defenses under the insurance policies of the 

E&O Tower.14 

                                                 
14 A copy of MFG Assurance’s July 25, 2014 response letter is attached hereto as Exhibit G. 
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78. For example, the letter asserted that there is no “loss” under the relevant policies if 

MFGI merely reimbursed Customers: 

First, MFGI must have a qualifying Loss . . . Exclusion 3.2 of the 
Policies states that there is no coverage for loss in respect of any claim 
“arising out of, based upon or attributable to or for ... (iv) matters 
uninsurable under [New York] law....” . . . As a matter of New York 
law and public policy, amounts paid that are in the nature of restitution 
and disgorgement are not insurable . . . In this case, the SIPA Trustee 
concluded that MFGI improperly removed customer funds from 
segregated accounts to satisfy the company's own liquidity needs, and 
MFGI therefore was required to pay those funds back to customers.  As 
such, all amounts repaid to the customers by MFGI and/or the estates 
are disgorgement and restitution of funds that MFGI took from the 
customers.  (Ex. G, at 3-4). 
 

79. The letter also asserted that coverage is precluded by the “Insured versus Insured” 

exclusion: 

Assurance believes a second preclusion of MFGI’s entitlement to 
coverage of its claim could be found in the Insured vs. Insured 
exclusion contained in Section 3.9 of the Policies. . . . The SIPA 
Trustee’s claim for recovery of funds on MFGI’s behalf is precluded 
because the Claim is presented as on behalf of an Insured (i.e., 
“attributable to any claim brought by or on behalf of . .. an insured, or 
successors or assigns of any insured”).  Moreover, MFGI’s claim for 
Loss can only be based on its allegations against the Individual 
Insureds.  These are manifested in MFGI’s purported admissions in the 
CFTC Order and in MFGI’s assignment of its professed claims against 
Individual Insureds to certain plaintiffs’ counsel to prosecute in the 
MDL. Using third parties in that manner does not alter the fact that 
MFGI is seeking to assert it has suffered a Loss as a result of the 
actions or failures of certain Individual Insureds.  (Ex. G, at 4-5) 
(emphasis in original). 
 

80. The letter claimed that there was no “wrongful act” under the relevant policies because 

the failure to segregate and secure customer funds and the resulting harm were not related to services 

provided to Customers, but rather were general corporate activities subject to the “Business Risk” 

exclusion: 
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…in order to trigger the professional liability coverage provided by the 
Policies, a Claim must arise out of the provision of or failure to provide 
Services, a term which, by definition, pertains to certain services or 
activities performed for customers or clients of the Insured. Based on 
the facts adduced to date, it is questionable as to whether the alleged 
actions or failures of Insureds pertained to Services. 
 

* * * 
 
your client’s report and the CFTC complaint that he consented to settle 
make abundantly clear that MFGI’s collapse was the result of 
managerial actions and inactions rather than a failure to provide 
Services. 
 

* * * 
 
Your client’s report and the CFTC complaint also indicate that the 
Business Risk exclusion may apply, which should be more fully 
revealed as the MDL develops.  (Ex. G, at 7). 
 

81. Finally, the letter suggested that the “Wrongdoing” exclusion may preclude coverage: 

We observe that any and all of the prongs in the 
Wrongdoing exclusion may cause it to apply in this 
matter, but especially that “the gaining of any profit or 
advantage to which the insured is not legally entitled” 
may preclude coverage in this matter. We take particular 
note of the thrust of the allegations in the complaints and 
the investigatory findings that MFGI improperly 
transferred funds from its customers' segregated 
accounts in order to further its proprietary trading.  
(Ex. G, at 8). 

3. MFGH’s October 24, 2015 Letter Addressing Insurers’ Coverage 
Positions 

82. On October 24, 2015, counsel for MFGH sent a letter to the E&O Insurers addressing 

the coverage defenses raised in the July 25, 2014 letter, again demanding coverage.15  This letter 

explained why the purported coverage defenses were not supportable, had no basis in law or fact, and 

                                                 
15 A copy of MFGH’s October 24, 2015 letter is attached hereto as Exhibit H. 
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summarized coverage arguments that were communicated to the E&O Insurers in the period since 

their July 25, 2014 letter. 

83. The letter further explained that “expert reports submitted in the MDL proceedings 

have yet again confirmed the magnitude of the commodity customers’ losses, determining the 

balance of the customer funds shortfall to stand currently at $484 million” an amount still well in 

excess of the remaining limits of the E&O Tower.  (Ex. H, at 3).  This letter repeated “the demand for 

full payment of the remaining policy limits from MFGA and the other E&O Insurers….”  (Ex. H, 

at 4). 

84.  In response to the E&O Insurers’ defense that New York law prohibits coverage for 

restitution payments, MFGH’s October 24, 2015 letter explained that this argument is based on an 

incorrect factual premise and is incompatible with the actual definition of “loss” contained in the 

Dissenting E&O Policies.  (Ex. H, at 10).  The public policy rationale for precluding coverage for 

restitution payments would only arise when the “[i]nsured would retain the ill-gotten gains by 

transferring the loss to its carrier,” which is not applicable to these facts.  (Ex. H, at 10).  Moreover, 

the relevant E&O policies plainly protect MFGI from third-party liability claims by Customers for 

financial losses, and the E&O Insurers’ position would lead to the absurd result that neither MFGI 

nor its Customers were protected for any losses or damages with respect to the alleged misuse of 

customer funds held by MFGI.  Finally, the argument against covering payments in the “nature of 

restitution” (as characterized by MFG Assurance) is inconsistent with the definition of “loss” in the 

policies, which includes not only “damages” but also “restitution orders of a compensatory nature.”  

(Ex. H, at 10). 

85. MFGH’s October 24, 2015 letter also addressed the “insured-versus-insured” 

exclusion and its inapplicability to the Customer Claims, whether viewed through the Proof of Claim 
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against MFGI or the claims in the MDL Customer Class Action against the Individual Insureds.  As 

detailed in the letter, MFGI’s contractual rights under the policies were asserted as an “insured 

entity” in responding to the Customers’ claims against MFGI for MFGI’s alleged wrongful acts.  

(Ex. H, at 11).  The “insured-versus-insured” exclusion only bars claims brought by an insured 

against an insured and is clearly not applicable in the instant case which involves claims of third-

party customers brought against MFGI.  (Ex. H, at 11).  In addition, the exclusion does not prevent 

coverage for the Customer Claims when MFGI’s representatives seek contribution from the 

Individual Insureds for the losses MFGI was forced to pay to Customers as a result of MFGI’s 

alleged wrongful acts.  (Ex. H, at 11).  

86. With respect to the E&O Insurers’ positions regarding the definition of “services” in 

the policies and the “business risk” exclusion, MFGH’s October 24, 2015 letter explained that the 

segregation and preservation of customer funds, likely the most vital and fundamental obligation of a 

futures commission merchant such as MFGI, constitutes “a financial or professional service or other 

activity performed by the Insured.”  (Ex. H, at 11).  Similarly, a narrow reading of the “business risk” 

exclusion (as required under the law) “will not bar coverage” when MFGI’s failure to render services 

had only an ancillary connection to the company’s business operations.  (Ex. H, at 11).  Stated 

differently, the exclusion expressly carves out and provides coverage for “services” notwithstanding a 

connection to the administration of MFGI’s business.16 

87. In sum, MFGH’s letter and the Insureds’ prior correspondence and statements clearly 

                                                 
16 In addition, MFGH’s letter explained that the exclusion would not prevent coverage for any damages recovered in the 
MDL Customer Class Action against the Individual Insureds once transferred to the SIPA Trustee by virtue of assignment 
agreements.  Among other reasons supporting coverage, the “insured-versus-insured” exclusion expressly carves out and 
provides coverage for any “cross-claim or third-party claim for contribution or indemnity which is part of, and results 
directly from a claim that is covered by this policy.”  (Ex. H, at 11 n. 14) (emphasis in the original).  Any liability 
established against the Individual Insureds which results in damages paid to the Customers at very least constitutes a 
“claim of contribution” held by MFGI represented by the SIPA Trustee (and now MFGAA via assignment).  Those 
recovered funds were to be used by the SIPA Trustee to replenish the general estate for prior advancements to Customers.  
(Ex. H, at 11). 
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demonstrated why coverage for the losses described herein could not reasonably be disputed.  More 

importantly, it accurately pointed out that coverage was long overdue. 

88. As set forth below, MFG Assurance eventually committed to pay the remaining limits 

of its thirteen (13) insurance policies (more than $113 million) in the E&O Tower underlying the 

Dissenting E&O Policies to resolve the claims in the MDL Customer Class Action and the Proof of 

Claim through the MDL Settlement Agreement.  Federal also committed to pay the $5 million limit 

of the Lower-Level Federal E&O Policy, one of its two E&O policies in the E&O Tower, in response 

to the MDL Settlement Agreement.  Those final coverage disbursements have been received 

subsequent to the effective date of the MDL Settlement Agreement. 

89. On the other hand, the Dissenting E&O Insurers have not paid any amount under the 

Dissenting E&O Policies nor made any commitment to pay any amount under those policies.  This 

refusal has been, and continues to be, inherently unreasonable and improper under the plain language 

of the Dissenting E&O Policies applied to these facts. 

E. The MDL Settlement Agreement And Resolution Of The Customer Class Action 
Against The Individual Insureds 

90. As a result of the E&O Insurers’ failure to pay the limits of the E&O Tower in 

response to the SIPA Trustee’s demand for payment in and after May 2014, Customer Class Counsel 

(on behalf of themselves and MFGI’s estates) had no choice but to continue to pursue the Individual 

Insureds in the MDL Customer Class Action.  Specifically, MFGI’s advancement of the Customers’ 

net equity claims subrogated the SIPA Trustee to the Customers’ litigation claims against, and 

entitled him to contribution from, the Individual Insureds.  Customer Class Counsel also continued to 

prosecute the MDL Customer Class Action in their own right for additional damages for interest and 

loss of use not encompassed by the prior assignments of rights with the SIPA Trustee. 
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91. Responding to and pursuing claims on behalf of the Customers to address the 

Customers’ losses was a costly process for MF Global, involving extensive, expensive litigation-

related and bankruptcy-related fees, costs, and expenses.  Those losses could have been avoided or 

substantially reduced if the E&O Insurers, including the Dissenting E&O Insurers, had agreed to 

commit all available coverage in response to the May 2014 demand. 

92. Finally, on July 6, 2016, MF Global, the Individual Insureds and other third parties 

executed the MDL Settlement Agreement, resolving all underlying claims submitted for coverage 

under the E&O Tower.  Under the terms of the MDL Settlement Agreement, the Individual Insureds 

agreed to a fixed legal and financial obligation, termed the “Defendants’ Financial Obligation,” 

supported by remaining D&O and E&O coverage and their personal assets of up to approximately 

$184,058,725.74, subject to a payment formula set forth in the settlement documentation 

(the “DFO”). (See D.I. 2271).  The DFO includes payments totaling approximately $159,058,725 

from various insurance programs and policies, including the E&O Tower, that provided coverage to 

MFGI and the Individual Insureds.  The DFO also includes an ongoing legal obligation of the 

Individual Insureds to the MFG Plaintiffs until all necessary court approvals and future recoveries 

from the Dissenting E&O Insurers have been pursued and obtained.   The parties to the MDL 

Settlement Agreement, with the consent of the funding insurers and reinsurers, expressly and 

irrevocably agreed to the continued exclusive jurisdiction of this Court and the District Court for the 

administration and consummation of the MDL Settlement Agreement.  (See D.I. 2271-2 ¶ 45).  This 

Court’s order approving the MDL Settlement Agreement also retained jurisdiction to “enforce and 

implement the terms and provisions of the MDL Settlement Agreement and resolve disputes 

thereunder.”  (D.I. 2282 at ¶ 13). 
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93. Within the E&O Tower, MFG Assurance and Federal, the insurers responsible for the 

fourteen (14) policies underlying the Dissenting E&O Policies, committed to pay in full the 

remaining policy limits on behalf of the Individual Insureds in connection with and towards 

satisfaction of their respective portions of the DFO under the MDL Settlement Agreement.17  Despite 

the fact that the Dissenting E&O Policies are governed by the same material terms as the underlying 

policies (and their respective policy obligations are triggered by exhaustion of underlying limits for 

covered losses), the Dissenting E&O Insurers failed and refused to consent to the MDL Settlement 

Agreement or fund the limits of the Dissenting E&O Policies to fully satisfy the DFO and remaining 

financial exposures provided in the MDL Settlement Agreement. 

94. As part of the MDL Settlement Agreement, the Individual Insureds assigned their 

rights under the Dissenting E&O Policies to the MFG Plaintiffs.  Under the terms of the MDL 

Settlement Agreement, the $25 million in combined limits of the Dissenting Policies constitutes a 

currently unfunded portion of the DFO.  The MDL Settlement Agreement also requires certain out-

of-pocket payments from the Individual Insureds in excess of and over the limits of insurance 

proceeds paid pursuant to the Settlement. 

F. The Dissenting E&O Insurers’ Wrongful Refusal To Provide Coverage For The 
Individual Insureds’ Settlement. 

95. During the course of the MDL Customer Class Action, and after the May 2014 

demand from the SIPA Trustee against the E&O Tower policies, the Individual Insureds were 

presented with settlement opportunities in which the Individual Insureds could have resolved the 

claims against them without any personal liability or financial exposure.  However, when these and 

other settlement opportunities were presented to the insurers in the E&O Tower, those insurers, 

                                                 
17 MFG Assurance’s reinsurance companies honored MFG Assurance’s duty to advance defense costs and its consent to 
the MDL Settlement Agreement.  Reinsurance coverage enabled MFG Assurance to exhaust the full remaining limits of 
its E&O policies in response to the Insureds’ demand for settlement funding. 
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including the Dissenting E&O Insurers, refused to contribute their limits, citing the same baseless 

coverage reservations included in MFG Assurance’s July 25, 2014 letter.  As a result of these earlier 

refusals to settle, the Individual Insureds had no choice but to agree to the language of the executed 

MDL Settlement Agreement, which involves personal exposure, ongoing legal obligations, and out-

of-pocket payments for the Individual Insureds. 

96. By refusing to pay their limits on behalf of the Individual Insureds in connection with 

the reasonable settlement finally embodied within the MDL Settlement Agreement, the Dissenting 

E&O Insurers have placed their financial interests above those of the Individual Insureds and exposed 

certain of those Insureds to personal financial exposure in excess of available insurance limits.  It is 

clear that the Dissenting E&O Insurers have been clinging to objectively unreasonable coverage 

positions in the hope of avoiding their contractual obligations. 

G. AWAC’s Demand for Arbitration 

97. Both the AWAC and Iron-Starr Policies contain arbitration clauses purporting to 

require arbitration of coverage disputes in Hamilton, Bermuda, applying the substantive law of the 

State of New York.  (Ex. B, at 5; Ex. C, at 4). 

98. On February 11, 2016, counsel for AWAC sent correspondence to MFGAA and the 

Individual Insureds stating its desire to arbitrate whether any of the underlying claims are eligible for 

coverage under the AWAC Dissenting E&O Policy and naming its party arbitrator.  MF Global 

responded on March 28, 2016, on behalf of MFGAA and the Individual Insureds, rejecting AWAC’s 

assertion of a right to arbitration and reserving all rights to challenge the arbitration provision in the 

AWAC Dissenting E&O Policy. 

99. Ultimately, the parties entered into multiple standstill agreements.  AWAC and the 

Insureds agreed not to take further steps in support of the arbitration and the Insureds agreed they 
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would not file a competing action or proceeding before this Court or elsewhere during the standstill 

periods. 

100. The last standstill period expired on September 15, 2016, leaving the MFG Plaintiffs 

free to file the current action against AWAC and the other Dissenting E&O Insurers.  By filing this 

complaint, the MFG Plaintiffs formally contest the right of AWAC (or Iron-Starr) to commence an 

arbitration in Bermuda outside of the purview of this Court.  Specifically, this coverage action is a 

core proceeding, and this Court’s jurisdiction is necessary to preserve the objectives of the 

Bankruptcy Code and to avoid the potential of inequitable distributions.  As noted above, resolution 

of this coverage action requires the Court to interpret various orders and settlements that it retained 

jurisdiction over.  The allowance of multiple arbitrations to take place with AWAC and/or Iron-Starr, 

in addition to this coverage action (which would remain pending against Federal whose insurance 

policy does not contain an arbitration clause) would circumvent this Court’s exclusive, retained 

jurisdiction to interpret and enforce these prior settlements and orders, and lead to numerous 

complications and inefficiencies, which would impact the administration of the bankruptcy estate.  

These complications and inefficiencies include, but are not limited to: (i) permitting an end-around 

this Court’s exclusive jurisdiction to interpret and enforce its prior approved settlements and orders; 

(ii) de-centralization of the remaining disputes in this litigation with a resulting lack of uniformity in 

rulings and adjudications addressing prior orders and insurance policy interpretation and coverage 

determinations, (iii) increased litigation costs, and (iv) delay of a potential settlement with the 

Dissenting E&O Insurers and/or a delay of the remaining distributions. 

VI. CLAIMS FOR RELIEF 

A. Declaratory Judgment Pursuant to 28 U.S.C. § 2201(a) (Against All Defendants) 

101. The MFG Plaintiffs incorporate by reference the allegations of paragraphs 1 through 

100 inclusive, as though fully set forth herein. 
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102. The MFG Plaintiffs, and specifically MFGAA, are the assignees of MFGI’s and the 

Individual Insureds’ claims for coverage arising from, under, and against the Dissenting E&O 

Policies. 

103. At all times, the MFG Plaintiffs and their assignors complied with all terms of the 

E&O Policies, including the Dissenting E&O Policies, and satisfied all duties as insureds under those 

E&O Policies. 

104. There exists an actual and justiciable controversy between the MFG Plaintiffs, as 

assignees of MFGI and the Individual Insureds as the Insureds under the Dissenting E&O Policies, on 

one hand, and the Dissenting E&O Insurers, on the other, as to whether the Dissenting E&O Insurers 

owed and continue to owe the Dissenting E&O Policies’ combined $25 million policy limits to the 

MFG Plaintiffs. 

105. The MFG Plaintiffs desire, and are entitled to, a judicial declaration of their rights and 

interests in, and the obligations of the Dissenting E&O Insurers under, the Dissenting E&O Policies.  

Such a declaration will serve a useful purpose in clarifying and establishing the MFG Plaintiffs’ 

ultimate right to recover the proceeds of the Dissenting E&O Policies.  This requires the Court to 

interpret the terms of the Dissenting E&O Policies and establish the rights and obligations of the 

parties under those Policies in connection with the losses incurred by MFGI and the Individual 

Insureds in connection with the Customer Claims. 

106. The MFG Plaintiffs seek an order from this Court declaring that: (a) the respective 

losses incurred by MFGI and the Individual Insureds in connection with the Customer Claims are 

covered under the Dissenting E&O Policies, (b) the respective losses incurred by MFGI and the 

Individual Insureds in connection with the Customer Claims are far in excess of the attachment points 

and limits of the Dissenting E&O Policies totaling $25 million in excess of $132.5 million in 
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underlying E&O insurance in the E&O Tower and the retention, and (c) the limits of the Dissenting 

E&O Policies are currently due and owing to MFGAA as the assignee and designee of all coverage 

claims and rights of recovery of MFGI and the Individual Insureds.  

B. Breach of Contract (Against All Defendants) 

107. The MFG Plaintiffs incorporate by reference the allegations of paragraphs 1 through 

106 inclusive, as though fully set forth herein. 

108. The Dissenting E&O Policies are enforceable contracts providing E&O or 

professional liability insurance coverage for “loss” arising out of a “wrongful act” which gives rise to 

a “claim” first made against an insured during the policy period, as those terms are defined in the 

Dissenting E&O Policies and as detailed herein. 

109. MFGH paid all premiums due and satisfied all conditions precedent in entering into 

the insurance contracts with the Dissenting E&O Insurers. 

110. MF Global and the Individual Insureds are insureds under the Dissenting E&O 

Policies and have complied and continue to comply with all terms and conditions of the Dissenting 

E&O Policies and satisfied all duties under those Policies. 

111. The MFG Plaintiffs are the assignees of all of MFGI’s and the Individual Insureds’ 

claims for coverage arising from, under, and against the Dissenting E&O Policies. 

112. The Dissenting E&O Insurers have been presented with the Customer Claims alleging 

$1.6 billion in losses to MFGI’s Customers, a shortfall which had been reduced by the SIPA 

Trustee’s recovery efforts to a determined, quantifiable loss amount of $484 million, which far 

exceeds the attachment points and limits of the Dissenting E&O Policies. 

113. The Dissenting E&O Insurers have refused to pay the limits of the Dissenting E&O 

Policies despite the fact that: (a) the loss amount dwarfs those Policies’ attachment points and limits, 

(b) they have been provided with material information and documents and detailed explanations 
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(summarized in the SIPA Trustee’s May 5, 2014, and MFGH’s October 24, 2015 correspondence) as 

to why coverage applies and their grounds for reservation are unfounded, and (c) the limits of every 

policy underlying the Dissenting E&O Policies (which are governed by the same material terms) 

have now been paid to resolve the Customer Claims and related matters.  

114. The Dissenting E&O Insurers’ unreasonable refusal to pay their respective full limits 

as demanded of them is a breach of the terms of the Dissenting E&O Policies, and, as a result of this 

breach, the MFG Plaintiffs are entitled to the $25 million in limits of the Dissenting E&O Policies. 

115. Further, in taking unreasonable coverage positions, disregarding reasonable settlement 

offers and improperly refusing to pay their limits, the Dissenting E&O Insurers have violated the 

implied covenant of good faith and fair dealing present in the Dissenting E&O Policies.  Notably, and 

without limitation, the Dissenting E&O Insurers failed to commit their respective limits under the 

Dissenting E&O Policies to a settlement in which the Individual Insureds could have avoided 

personal financial exposure and ongoing legal obligations in excess of available insurance limits.  

This failure indicates a gross disregard of the Individual Insureds’ financial interests — as a result, 

the Individual Insureds now face personal exposure and out-of-pocket liability beyond the limits of 

available insurance. 

116. Because of these breaches of contract and the implied covenant of good faith and fair 

dealing, the MFG Plaintiffs are entitled to attorneys’ fees in bringing this coverage action and 

consequential and other damages including, but not limited to, the following: (a) their significant 

transaction costs in pursuing contribution and other related claims against the Individual Insureds as a 

result of the Dissenting E&O Insurers’ refusal to provide coverage first in response to MFGI’s May 

2014 demand and then again to MF Global’s October 2015 demand, including attorneys’ fees, costs, 

and related expenses incurred by MF Global in connection with a catastrophic loss, (b) the amount of 
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D&O and E&O insurance limits unnecessarily eroded as a result of increased defense costs incurred 

by the Individual Insureds in defending against claims that could have been settled had the Dissenting 

E&O Insurers not improperly refused to provide coverage, and (c) the personal liability, financial 

exposure, and out-of-pocket payments (both now and in the future pursuant to the MDL Settlement 

Agreement) owed by the Individual Insureds under the MDL Settlement Agreement, which would 

have been avoided had the Dissenting E&O Insurers provided coverage in response to the Individual 

Insureds’ repeated demands for coverage, each in amounts to be proven at trial but believed to total 

no less than $40 million. 

117. In addition, Section 2601 of the New York Insurance Law states no insurance 

company shall engage in unfair claim settlement practices in responding to New York policyholders’ 

insurance claims.  While Section 2601 does not provide a private cause of action, it serves as an 

evidentiary basis to demonstrate that the Dissenting E&O Insurers did breach the implied covenant of 

good faith and fair dealing, a contractual obligation read into their Dissenting E&O Policies, for, 

among other things, exposing the Individual Insureds to personal liability, financial exposure, 

ongoing legal obligations and out-of-pocket losses in excess of available policy limits by 

unreasonably refusing to settle covered claims within policy limits on behalf of their Insureds and 

which also resulted in consequential damages to MF Global. 

118. Specifically, the Dissenting E&O Insurers acted with a lack of good faith in breaching 

their respective Dissenting E&O Policies by, among other things: 

a. Misrepresenting to the Insureds the facts and law applicable to the coverage arguments 

and defenses at issue; 

b. Failing to respond with reasonable promptness to coverage communications and 

correspondence sent by their Insureds, including reasonable demands for settlement 
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and coverage payments; 

c. Not attempting in good faith to effectuate prompt, fair and equitable settlements of the 

Customer Claims when their Insureds’ liability was clearly imminent or had been 

established;  

d. Compelling the MFG Plaintiffs to initiate this action to recover amounts due under the 

Dissenting E&O Policies with no reasonable ground to deny coverage; 

e. Disregarding the Insureds’ legal, contractual and financial interests so as to advance 

the Dissenting E&O Insurers’ similar interests; 

f. Failing to investigate and analyze the Insureds’ claim for coverage in a fair, impartial 

and objective manner; and  

g. Through other acts and conduct as may become evident through full discovery in this 

action, including, but not limited to, acts and conduct performed with such frequency 

as to indicate a general business practice or scheme potentially warranting an award of 

punitive damages. 

119.  As a direct and proximate result of the acts and omissions of the Dissenting E&O 

Insurers, the MFG Plaintiffs have sustained and continue to sustain compensatory, consequential, and 

other damages in an amount not yet determined, but to be proven at trial and believed to be no less 

than $65 million.  

VII. PRAYER FOR RELIEF 

WHEREFORE, the MFG Plaintiffs respectfully request that the Court enter judgment in their 

favor as follows against the Dissenting E&O Insurers: 

A. Declaring that: (a) the respective losses incurred by MFGI and the Individual Insureds 

in connection with the Customer Claims are covered under the Dissenting E&O Policies, (b) the 

respective losses incurred by MFGI and the Individual Insureds in connection with the Customer 
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Claims are far in excess of the attachment points and limits of the Dissenting E&O Policies totaling 

$25 million in excess of $132.5 million in underlying E&O insurance in the E&O Tower, and (c) the 

limits of the Dissenting E&O Policies are currently due and owing to MFGAA as the assignee and 

designee of all coverage claims and rights of recovery of MFGI and the Individual Insureds. 

B. Finding that the Dissenting E&O Insurers have breached the Dissenting E&O Policies, 

including the implied covenant of good faith and fair dealing, by improperly and unreasonably failing 

to pay the limits of those Policies and exhibiting a gross disregard for the interests of their Insureds; 

C. Awarding the MFG Plaintiffs and against the Dissenting E&O Insurers actual and 

compensatory damages in the amount of $25 million, reflecting the full limits of the Dissenting E&O 

Policies; 

D. Awarding the MFG Plaintiffs other damages, including but not limited to 

consequential damages, pre-judgment interest, attorneys' fees, expenses and costs, each in amounts to 

be proven at trial, but believed to be in excess of $40 million; and 

E. Granting such other relief as the Court deems just and equitable. 
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Dated:  October 27, 2016 
New York, New York 

Respectfully submitted, 
 
  /s/  Bruce Bennett  
Bruce Bennett 
David W. Steuber (pro hac vice application pending) 
Craig  M. Hirsch  
JONES DAY 
555 South Flower Street, 50th Floor 
Los Angeles, CA 90071 
Tel:  213-489-3939 
Fax:  213-243-2539 
- and- 

  /s/  Jane Rue Wittstein  

Jane Rue Wittstein 
Edward M. Joyce 
JONES DAY 
250 Vesey St. 
New York, NY 10281-1047 
Tel: 212-326-3939 
Fax: 212-755-7306 

Counsel for MF Global Holdings Ltd.,  
as Plan Administrator, and  
MF Global Assigned Assets LLC 
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15 Mountain View Road
Warren, NJ 07059

Insured: MF Global, Inc., a subsidiary of MF'lobal Holdings Ltd.

Policy Nos.: 1-18001-00-11,1-18002-00-11, 1-18003-00-11,
1-18004-00-11, 1-18005-00-II, 1-18005-01-11,
1-18006-00-11,1-18009-00-11,1-18010-00-l1,
1-18011-00-11,1-18011-01-11,1-18012-00-11

Polic Period: Ma 31, 2011 to Ma 31, 2012

I write on behalf of James W. Giddens, SIVA Trustee for MF Global,. Inc.
("Ml GI") and assignee and subrogee of the claims of MFGI's former customers related to the

class action, with the concurrence of MI." Global Holdings, Ltd. ("MI'Gll"). The SIVA Trustee

has now coI13pleted the plocess of clete113lilli13g all custon3eI. claIIns asseltecl In the SIPA

proceeding and has substantially completed the process of marshaling the assets of the MFGI
estate. As a result of these exhaustive efforts, the customer claims against MFGI aiising from

the failure to properly segtegate customer funds has been conclusively quantified at $548.4
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million. As this amount exceeds the remaining coverage under the Policies, the SIVA Trustee

deIHands that MFG Assurance C0IHparly, Ltd. ( MFGA ) tellder thc lclTIBII'ling 111Tllts of tITC

above-referenced pollclcs (thc 'Poltcles') to MFGI IB ordet to satisfy thc clMnls agatnst MI GI

by its former customers and to fulfill MFGAes long overdue obligations to MFGI as an insured

unclcl'he Pollclcs ln conncctlol'I with lhosc cUstonlel clalrns.

Slncc voul Insureds MFGIa fllst subIHItted lts claBH fol covclagc of thc
cUstoITlcl'laims

to MFGA on March 28, 2012, MFGA has steadfastly refused to pay on the claim under a

reset vation of I'lghts. yVithout Iepcatlng thc cntllcty of 0UI pl'101 coITespolldellce, which wc

lncolpolltte hclc by I'cfclcncc, thc SIVA Tl Ustcc, thc MFGH Trustee, thc U.S. Conglcsslonal

Committee on Financial Services, and the U.S. Commodity Futures Trading Commission

("CFTC")have all concluded that individuals at MI" GI failed to properly segregate customer

funds, in violation of, among other things, statutory obligations. That failure irrefutably

constltUtcs a WTongfU1 Bct as defined by thc Pollclcs, ITlandatnlg covclagc fol'FGI s loss as

IHcaslued by thc custolners'lools of clalIH fllccl agatnst MFGI ln MI GI's SIPA ploccccllng ancl

silHiltu clllitns i'hc class action. Judge MMTcl'0, ln dellyillg n'lotions to cllslnlss thc clailHs

brought in the consolidated securities class action, concluded:

Plaintiffs'llegations suggest a long, knowing and consistent course of action on

the part of the various Defendants, wrongful conduct that cumulatively produced

the harmful outcome that came to pass. Moreover this account is not based on

pUlc spccUlatton ol thc tlaclltlonal plcacllng foundatiot1 gloUnclccl orl inforIHcttion

and belief. Rather, Plaintif1's'ortrayal of the facts possesses an added measure

of reliability and plallsibility. It draws heavily from the public record of
information generated by various investigations performed by government

regulators and congressional committees.

5'ee In re MF Global 8'olrA'ngs Secs.

Lizgig.,

No. 11 Civ. 7866 (VM)a 2013 U.S. Dist. LEXIS
161224s 18-19 (S.D.N.V. N0V. 12a 2013). Il'I Clenyll'lg nlotlons to dlsIHIss thC clallHS btoUght ln

the customer class action, Iudge MM.rero reiterated:

[T]lie Dko DefeITdants cannot ovcl'colTlc tl'lc lnconvenlel'lt lcallty that thc facts

coITtained ln thc CAC, lf tIUc, glvc rise to two reasonable lnfclcl'lccs; thBt a

massive collapse such as that which MF Global experienced does not occur ln a

vblcUUBI, nor ln a colpol ate cl'Iv1101TBIcnt chal actertzed by cllllgcnt ITlatlagelHent

and vlgIIBITt ovclslght by off lccls ancl clllcctols; Bled that BT this case scnlol
Ml'lobal

and MFGI offtcers failed in properly exercising their legal responsibilities

to MI" GI's customers.

Dealt tyel/ s v. Col'~Inc (3'l I'e cBF 61ol)a/ Holri lHgs Jnv. Ll flg), No. 1 I Ctv. 7866 (VM), 201 4 U.S,

Dist. LEXIS 17205 (S.D.N.Y. I'eb. 11, 2014).

All customer claims against the MFGI estate for which coverage is sought are publicly available through the

chime re tater nn the iytpt t bankruptcy suebsite at ~tats.'m e a~it I i.cnm tyt ye'laim.
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Thc defetldaITts conduct irl falling to ITlalntall'I thc scgl cgatlon of custolTlcl fUncls

and allowing or directing their use for other purposes are "wrongful acts" under the Policies that

"Iarise] out of the pmvision of, or failure to provide the services'"'or customers or clients. There

ls notITillg ITlolc basic to the pl ovlsloll of sclvlccs of a regulated fUtUI cs colTnnissions Incl chant

("FCM") and broker-dealer than maintaining custody, segregation, and accurate records of
customer property and complying with the customer protection rules governing the conduct of an

I CM that allow lt to do busltless. It catllTot bc dtsputed that the busnless MI'GI, lts off lccl s,.

directors and employees conducted and the services it provided to its commodities and futures

customers were required to be conducted in accordance with the Commodity Exchange Act and

regulations issued by the CFTC. These regulations prescribed how those services were to be

performed, including maintaining customer funds in segregated accounts. The loss of customer

funds clearly was a loss caused by a failure to provide mandated services to MFGI's customers

and 'other wmngful acts."

Further, ln llgl'lt of 1cccnt decisiotls 1101TI thc BBITkt Llptcy C0Ult Bncl Dlstllct C0Ult,

there is no longer any question as to the magnitude of the loss suffered by MI"GI's customers as

a result of these "wrongful acts." As you are aware, on November 6, 2013, Judge Glenn entered

an Order (the Novcnlbcl 6 Ordet ) BUthol izing thc SIVA TIUstcc to advance fLIITds f loin MFGI s

general estate in order to efTectuate a 100'70 distribution to MFGI's commodities customers. I

attach a copy of that order here. The November 6 Order explicitly recognizes a $560 million

clef lclt, which ls Ilow $548.4 nlllllon Irl MFGI s cotlllTlodities custoITIcl estates. On FebrUaly 20,
2014. Judge Marrero afftrmed the Bankruptcy Court's Novetnber 6 Order, holding that the

Bankruptcy Court "based its determination on an adequate record and with a substantial basis in

fact." See I'I ieeIYaieI hottseCooJIels IJP TL Giddens pn re A~l~ Globo/, inc,), No. 13 Civ. 8893

(VM), 2014 U.S. Dist. LEXIS 23433 (S.D.N.'V. Feb. 20, 2014) ("[T]he Court affirms the

BartkIUptcy C0Ult s fIITdttlg of a sholtfall ln tl'lc cUstol'ncl cstatcs. ). MFGA calz no longcl fclgn

cloUbt tllat thc cUstolTlcl'latnTs against MFGI arc covered, that those clallrls BIH0UI'lt to a dalTlagcs

level that far exceeds the EkO Policy limits, and that such damages represent a covered loss

under those Policies. In sum, the $548.4 million deftcit dwarfs the remaining untapped limits of

approximately $ 146 million in available professional liability coverage.

MI'GA has delayed fal too long all cady ln owning Up to lts covcl'Qgc Obllgatlolls

lo thc SIVA TILIstcc as succcssol to MI" GI (as BIT Insured Llndcl thc Pollclcs agaIITst wholn

covered claims have been brought) and as assignee and submgee of the claims of MFGI's

customers asserted in the class action. The SIVA Trustee has duties to customers and creditors

that tu e unnecessarily being prejudiced by MI'GA's unreasonable tactics of delay and diversion.

Thc tlnae fol MI" GA to cfaIIn a ncccl to walt al'1d sec with I'cspcct to acl&ITowledgIITg tiTC

existence of a covered loss in excess of the limits of the Policies has long since passed, and

MI'GA should pay whatever limits remain as of the date of this letter without further delay.

MFGA has no excuse for any additional delay in distributing whatever limits remain to MF'GI in

The $560 million deficit referenced in the November 6 Order vvas subsequently reduced hy S l l,6 million as a

result ol the Trustee's settlement v ith the CME.



satisfaction of the customet claims and MI'GI's attendant loss under the Policies. We therefore

demand payment of the full available policy limits of the EXO tower in satisfaction of the claim

the SIVA Trustee has asserted against this coverage. The SIVA Trustee reserves all of Ml'GI's

rights under the Policies and at law.

Vilia B. I Iayes

Leslie S. Ahari

James A. Skarzynski.
Mary Anne Mullin
Edward J. I&irk

Robert A. Benjamin
Scott R.. Schaffer
Bruce Bennett
David W. Steubel
.Iennifer J. O'eil



 
 

UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK 

In re 

 MF GLOBAL INC., 

 Debtor. 

Case No. 11-2790 (MG) SIPA 

 

ORDER GRANTING THE TRUSTEE’S MOTION TO (I) APPROVE THE 
TRUSTEE’S ALLOCATION OF PROPERTY AND (II) APPROVE AN 

ADVANCE OF GENERAL ESTATE PROPERTY FOR THE PURPOSE OF 
MAKING A FINAL 100% DISTRIBUTION TO FORMER COMMODITY 

FUTURES CUSTOMERS OF MF GLOBAL INC. 
 

 Upon consideration of the Motion1 dated October 2, 2013, of James W. Giddens (the 

“Trustee”), as Trustee for the liquidation of MF Global Inc. (“MFGI” or the “Debtor”) under the 

Securities Investor Protection Act (“SIPA”), pursuant to section 105(a) of title 11 of the United 

States Code (the “Bankruptcy Code”), and 17 C.F.R. sections 190.01 through 190.10 (the “Part 

190 Regulations” or the “CFTC Rules”) for entry of an order (i) approving the Trustee’s final 

allocation of property between the customer and general estates; and (ii) authorizing the Trustee 

to advance property from other sources for allocation to the 4d and 30.7 Estates  and to permit 

distribution of such property to permit one hundred percent distribution of all allowed customer 

net equity claims; and the Court having jurisdiction to consider the Motion and the relief 

requested therein in accordance with SIPA § 78eee(b)(4); and venue being proper before this 

Court pursuant to SIPA § 78eee(a)(3) and 15 U.S.C. § 78aa; and upon consideration of the 

Motion, any objections thereto, briefs and arguments of counsel, the Affidavit of Josiah S. Trager 

executed on October 2, 2013;  and due and proper notice of the Motion having been provided, 

including in accordance with the Amended Case Management Order, to all parties in interest, 

                                                           

1  Capitalized terms not defined herein shall have the meaning ascribed to them in the Motion. 
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and it appearing that the notice of the Motion is sufficient, adequate, and timely under the 

circumstances of this case and that no other or further notices need be provided; and a reasonable 

opportunity to object or be heard regarding the motion having been given to all such parties; and 

a full and fair opportunity having been afforded to litigate all issues raised in all objections, or 

which might have been raised, and all objections having been fully and fairly litigated;  

ORDERED, that the Motion is granted in all respects; and it is further  

ORDERED, the DCO Customer Property, the Segregated Bank Property, the 

Secured Bank Property, the Customer Post-Petition Income, the Customer Account Debits, the 

Account 9102591063 Balance, the MFG Canada Settlement Payment, the Initial MFGUK 

Distribution and the Future MFGUK Distributions constitute customer property as defined in 

Section 761(10) of the Bankruptcy Code and CFTC Rule 190.08(a)(i)-(ii); and it is further 

ORDERED, that the Trustee’s allocation of DCO Customer Property, the 

Segregated Bank Property, the Secured Bank Property, the Customer Post-Petition Income, the 

Customer Account Debits, the Account 9102591063 Balance, the MFG Canada Settlement 

Payment, the Initial MFGUK Distribution and the Future MFGUK Distributions to the 4d and 

30.7 Estates as detailed in the Motion is approved; and it is further  

ORDERED, that the Marshaled Proprietary Property, the CME Proprietary 

Assets, and the Returned Collateral are property of the general estate of MFGI; and it is further 

ORDERED, that the Securities Excess is property of the general estate of MFGI 

pursuant to SIPA § 78fff-2(c)(1); and it is further 

ORDERED, that the Trustee is authorized to advance funds from the general 

estate of MFGI, in an amount that does not vary materially from $233 million, to the 4d and 30.7 

customer estates in order to satisfy all allowed customer net equity claims and that this advance, 



 

3 
 

as well as all previous advances authorized by the Court are now final and complete and are 

based on this Court’s determination that the total current deficit across the commodities estates is 

at least $560 million ($345 million in the 4(d) Estate and $215 million in the 30.7 Estate); and it 

is further 

ORDERED, that the Trustee is authorized to allocate the funds advanced from 

the general estate of MFGI between the 4d and 30.7 Estates in such a manner so as to allow the 

full satisfaction of all allowed customer net equity claims; and it is further 

ORDERED, that once all allowed customer claims are satisfied, any property 

hereafter recovered by the Trustee will be directed to the general estate of MFGI, including the 

Future MFGUK Distributions; and it is further 

ORDERED that, the Trustee, acting as representative of the MFGI general estate 

and its creditors, is the assignee of, and otherwise subrogated to,  the rights of all customers and 

is hereby specifically authorized by this Court to pursue claims against third parties based on the 

deficit in the 4d and 30.7 customer estates to the extent that general estate funds have been 

advanced (either by prior Order of the Court or pursuant to this Order) to satisfy allowed 

customer net equity claims (the “Assigned Claims”), including without limitation the right to 

receive any and all recoveries recovered or collected by the Customer Representatives in the 

Customer Class Action or in connection with the Customer Class Action solely in satisfaction of 

those Assigned Claims.  For avoidance of doubt, all potential claims of customers against third 

parties to recover for the shortfall in the 4d and 30.7 Estates in existence as of the moment before 

any advances of funds from the general estate (which this Court finds to be in the amount of at 

least $632 million) shall be preserved for the benefit of the Trustee as assignee and subrogee; and 

it is further 
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ORDERED, that the Assignment Agreement is approved; and it is further 

ORDERED, that pursuant to the Trustee’s assignment of general creditor claims 

to the Customer Representatives contained in the Continued Cooperation and Assignment 

Agreement approved on October 11, 2012, the Customer Representatives will continue to pursue 

and enforce the Assigned Claims subject to the terms of the Continued Cooperation and 

Assignment Agreement and the Customer Representatives’ interim co-lead counsel and 

executive committee counsel are entitled to seek  reasonable fees pursuant to terms of the 

Continued Cooperation and Assignment Agreement , and it is further 

ORDERED, that pursuant to the Part 190 Regulations, the Trustee is authorized 

and shall use his best efforts to distribute all property constituting the 30.7 and 4d Estate or 

advanced to the 30.7 and 4d Estate (either through this Order or by any previous Order of the 

Court) in order to effect one hundred percent distributions to all unpaid allowed customer net 

equity claims; and it is further  

 ORDERED, that the Trustee is authorized to take any and all actions reasonably 

necessary to effectuate the relief granted in this Order; and it is further  

ORDERED, that the Court shall retain jurisdiction to hear and determine all 

matters arising from or related to this order 

ORDERED that this Order shall be effective and enforceable immediately upon 

entry and shall constitute a final order within the meaning of 28 U.S.C. § 158(a).  To the extent 

applicable, Bankruptcy Rule 6004(h) is hereby waived.   

Dated:  November 6, 2013 
  New York, New York 

    
 _____/s/Martin Glenn_______ 

MARTIN GLENN 
United States Bankruptcy Judge 
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VIA EMAIL & MAIL 

Vilia B. Hayes, Esq. 
Hughes Hubbard & Reed LLP 
One Battery Park Plaza 
New York, NY 10004-1482 

Our ref: NY: 19600075.12 

July 25, 2014 

Dear Ms. Hayes: 

ALLEN & OVERY 

Allen & Overy LLP 
1221 Avenue of the Americas 
New York NY 10020 

Tel 
Fax 

212 610 6300 

212 610 6399 

Direct line 212-610-6470 

Stephen.doody@allenovery.com 

As you know, Allen & Overy LLP acts as US counsel to MFG Assurance Company Limited (Assurance). We 
write in further response to your letter dated May 5, 2014, which follows a long line of communications between 
Assurance's representatives and your firm. Please note that this letter supplements, and does not supplant, all 
such prior communications. 

Such communications relate to the professional liability policies Assurance issued for a one-year term 
commencing on May 31, 2011 (Policies), 1 in respect of which your client, the SIPA Trustee, who acts for MF 
Global, Inc. (MFGI), has submitted a claim to recover the amount that MFGI's estate has disgorged as 
restitution to its prior customers during the last three years. Your communications have repeatedly demanded 
that Assurance accelerate MFGI's claim and make a final determination before the underlying claims relating to 
the events that led to MF Global's financial failure are determined fully. Your recent letter also repeats MFGI's 
demand that Assurance tender the remaining limits on the Policies. 

In response, Assurance has repeatedly explained that it has been scrutinizing the ongoing litigation concerning 
such underlying claims that has been consolidated before Judge Marrero in the Southern District of New York 
(the MDL) for the purpose of analyzing the liability and coverage issues that continue to evolve in the MDL, but 
that it is premature to take a definitive coverage or liability position until the MDL is resolved. You are also 
aware that, notwithstanding Assurance's very valid concerns about the ongoing development of the underlying 
claims, Assurance is participating fully in an ongoing mediation that is pointed towards achieving that resolution 
of the MDL. 

Your most recent correspondence suggests that MFGI's claim is now fully adjudicated because MFGI's 
customers received final distributions from MFGI that afford its customers a 100% restitution of their net equity 
claims. We disagree. One must distinguish MFGI's eventual return of its customers' funds from a final and 
binding determination why those customers had been denied their funds or whether that determination will lead 
to a conclusion that the Policies should reimburse MFGI for its disgorgement of funds to make such restitution. 

Any assessment of the claims bought in connection with the collapse of MF Global should recognize that they 
have continued to be transformed. Memorandum decisions issued by Judge Marrerro in the MDL on February 
11, 2014 and April 16, 2014 eliminated many of the causes of action and of the Individual Insureds2 in the MDL. 

1 The Policies are made up of Policy No: 1-18001-00-11 (the "Primary Policy") and certain related excess policies (the "Excess Policies") that were 
effective for the May 31, 2011 to May 31, 2012 policy period. The Excess Policies follow the form of the Primary Policy and all references to 
Policy language will be to the Primary Policy. 

2 All capitalized, undefined terms shall have the meanings a~signed to them in the Policies. 



See DeAngelis v Corzine (In re MF Global, Inc.), No. I I Civ. 7866, ECF Docs. Nos. 641 and 712. While 
you also point to governmental investigations, ineluding your elient's own investigation, to establish a 
final determination of your elient's elaim, the MDL will render the most meaningful findings. You will 
recall that Judge Glenn, who is supervising MFGI's SIPA proceeding, stated in a hearing on June 28, 
2013 that the trustee's reports and the government investigations do not determine the facts, and that the 
defendants are entitled to put on a defense, in respect of the underlying claims brought as a result of MF 
Global's financial collapse. See page 51 of the transcript of the hearing held on June 28, 2013 in case 
No. 11-15059 before Judge Glenn in the Bankruptcy Court for the Southern District ofNew York. 

Despite your position that the amount (which later changed) set out in the November 6, 2013 Order of the 
Bankruptcy Court was the definitive loss suffered by MFGI for the purposes of its claim on the Policies, 
the Individual Insureds remaining in the MDL continue to dispute that amount and any related liability. 
In that respect, the Individual Insureds' rights to contest those points were expressly acknowledged by 
Judge Marrerro, before whom the MDL is being litigated. Judge Marrerro made clear in his February 20, 
2014 decision that the Individual Insureds retain all of their rights to contest the purported shortfall 
amount and whether the funds used to make restitution to MFG I's customers were customer funds in the 
first instance sueh that no assignment or subrogation should obtain. See PriceWaterhouseCoopers LLP v. 
Giddens (Jn re MF Global, Inc.), No I 3 Civ 8893, ECF Doc. No 38. We also point out that the MDL has 
only recently entered the discovery phase of the litigation. Progression of the MDL will yield a full 
record that will greatly inform the conclusions that can be drawn as to why MF Global failed and whether 
the Policies should respond. 

We recognize that prior to the recent dismissal of numerous causes of action and Individual Insureds 
MFGI entered into the Final Consent Order of Restitution, Civil Monetary Penalty and Ancillary Relief 
Against MF Global Inc. (CFTC Order) issued by the District United States Court for the Southern 
District of New York with the U.S. Commodity Futures Trading Commission (CFTC) to provide 
restitution to MFGI's customers.3 See US. Commodity Futures Trading Commission v MF Global Inc., 
No 11 Civ 7866, ECF Doc. No 575. As above, MFGI's purported admissions are not binding on the 
Individual Insureds on whom MFGI fixed liability. Moreover, MFG I's disgorgement of funds to provide 
restitution to its customers leaves them with no Loss on their net equity claims. The express terms of the 
Consent Order require MFGI to provide restitution and it is self-serving for MFGI to claim that the 
Consent Order cannot be used as evidence in any other matter. In addition to the admissions not having 
preclusive effect as to the Individual Insureds, however, such admissions are not binding on Assurance's 
assessment of the claims and the coverage issues. 

Under New York law, which governs the Policies pursuant to Section 5 .16, it is entirely correct and 
proper for Assurance to await the development of facts in respect of the underlying claim to make 
coverage and liability determinations under the Policies. In determining whether coverage under an 
insurance policy is ripe for judgment, New York law recognizes that the duty to indemnify turns "on the 
actual liabilities as borne out by the facts." Travelers Prop. Cas. Corp. v. Winterthur Int'!, 2002 U.S. Dist. 
LEXIS 11342 *18 (S.D.N.Y. June 25, 2002); Servidone Constr. Corp. v. Sec. Ins. Co., 64 N.Y.2d 419, 
424, (1985) ("The duty to defend is measured against the allegations of pleadings but the duty to pay is 
determined by the actual basis for the insured's liability to a third person.") Thus, "where the facts on 
which the Court's decision depends have yet to unfold, a declaratory judgment action is 'not currently a 
justiciable and ripe controversy and ... dismissal of the complaint without prejudice is the correct 
disposition of the action. This leaves open the possibility that at some future time a more complete 
development of the facts might lead to a different result."' Id. quoting Certain Underwriters at Lloyd's, 
London v. St. Joe Minerals Corp., 90 F.3d 671, 676 (2d Cir. 1996). Accordingly, New York courts have 

3 MFGI's failure to obtain its insurer's consent for entering into that settlement is not in issue at this point 
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routinely refused to grant declaratory judgments with respect to coverage under insurance policies until 
there has been an official adjudication of liability on the underlying claim. See Travelers U.S. Dist. 
LEXIS I 1342 at *19 (explaining that "where the key facts can and will be established in an underlying 
proceeding -- the lack of ripeness is palpable" and refusing to render a decision on indemnification duty 
until a determination of liability was made on the underlying tort action); see also Pavarini Constr. Co. v. 
Liberty Mut. Ins. Co., 704 N.Y.S.2d 72 (!st Dept. 2000) ("Whether the underlying plaintiffs injuries 
come within the policy's exclusion for injuries caused by the additional insureds' negligence is a question 
that must await a determination of liability in the underlying action . . . Accordingly, defendant's 
arguments on appeal bearing upon whether it has an obligation to indemnify the additional insureds are 
not properly before this Court."); Statt v. Am. Home Assur. Co., 595 N.Y.S.2d 700, 701 (4th Dept. 1993) 
("This declaratory judgment action is premature. The extent of [defendant's] duty to indemnify must 
necessarily depend on the resolution of an issue that, if it arises, will be decided in the underlying 
action."). 

Were Assurance forced to make a coverage determination at this point, it believes that there are serious 
coverage issues that could preclude any recovery by MFGI under the Policies. First, MFGI must have a 
qualifying Loss. Section 2.19 of the Policies defines Loss as: 

(i) defense costs; and/or 
(ii) damages, aggravated damages as permitted by law, judgments (including pre/post 
judgment interest), restitution orders of a compensatory nature, claimant's costs, co-defendant's 
costs, legal costs and expenses awarded against any insured; and/or 
(iii) settlements negotiated with the insurer's consent (such consent not to be withheld 
unreasonably); and/or 
(iv) awards of punitive, exemplary and multiple damages (where insurable by law). 
Enforceability of this paragraph shall be governed by such applicable law which most favors 
coverage for punitive, exemplary and multiple damages; and/or 
(v) awards of any referee, arbitrator, the Financial Services Ombudsman or any other 
ombudsman appointed by the Secretary of State for Trade and Industry or similar regulator or by 
any self-regulatory organization or by any recognized professional body by whose rules the 
insured is bound, 

in respect of any claim covered under this policy. 

Loss shall not include: 
(a) taxes, unless such taxes fonn part of an award of damages to a third party; 
(b) wages, salaries or other remuneration of any insured; 
( c) the cost of complying with any settlement for or award of non-monetary relief; or 
(d) principal, interest or other monies accrued or due (either now or in the future) but not yet 
paid to the insured entity as a result of any loan, lease or extension of credit. 

Exclusion 3.2 of the Policies states that there is no coverage for loss in respect of any claim "arising out 
of, based upon or attributable to or for ... (iv) matters uninsurable under [New York] law .... " 

As a matter of New York law and public policy, amounts paid that are in the nature of restitution and 
disgorgement are not insurable. See Millennium Partners, L.P. v. Select Ins. Co., 68 A.D.3d 420, 889 
N Y.S.2d 575 (2009) (allowing insurer to deny coverage for legal fees and expenses related to 
disgorgement of improperly acquired funds); Vigilant Ins. Co. v. Credit Suisse First Boston Corp., JO 
A.D.3d 528, 782 N Y.S.2d I9 (2004) (holding that a hedge fund could not recover from its insurer the 
amount of a settlement with the SEC that represented the disgorgement of funds improperly acquired); 
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see also J.P. Morgan Sec. Inc. v. Vigilant Ins. Co., 21 N.Y.3d 324, 992 N.E.2d 1076 (2013) 
(acknowledging the policy rationale for precluding indemnity for disgorgement which would "in effect 
[allow the insured to] retain the ill-gotten gains by transferring the loss to its carrier," but refusing to 
enforce it where disgorgement paid by Bear Stearns was based on misconduct that enabled its customers 
to profit, not on misconduct that benefitted Bear Stearns directly). New York law is consistent with the 
law in other jurisdictions, which have reached the same conclusion. See, e.g., Ryerson v. Federal Ins. 
Co., 676 F.3d 610, 612-613 (7'h Cir. 2012) ("If disgorging such proceeds is included within the policy's 
definition of' loss,' thieves could buy insurance against having to return money they stole. No one writes 
such insurance ... and no state would enforce such an insurance policy if it were written."); Level 3 
Commc'ns, Inc. v. Fed. Ins. Co., 272 F.3d 908 (7th Cir. 2001) (holding that insurer was not required to 
cover settlement payments made by insured company to plaintiffs because "[a]n insured incurs no loss 
within the meaning of the insurance contract by being compelled to return property that it had stolen."); 
Bank of the West v. Superior Court, 833 P.2d 545, 553 (Cal. 1992) ("it is well established that one may 
not insure against the risk of being ordered to return money or property that has been wrongfully 
acquired"); Local 705 Int 'l Brotherhood of Teamsters Health & Welfare Fund v. Five Star Managers, 
L.L.C., 735 N.E.2d 679, 683 (Ill. App. 2000) ("there is no question that the sole basis upon which H&W 
paid out the settlement amount was the Pension Fund's claim that H&W was required to return those 
monies which it had no right to possess in the first place. Such a payment can hardly be termed a loss."). 

In this case, the SIPA Trustee concluded that MFGI improperly removed customer funds from segregated 
accounts to satisfy the company's own liquidity needs, and MFGI therefore was required to pay those 
funds back to customers. As such, all amounts repaid to the customers by MFGI and/or the estates are 
disgorgement and restitution of funds that MFG! took from the customers. See Report of Trustee's 
Investigation and Recommendation, In re MF Global, Inc., Case No. 11-2790 (MG) SIPA (Bankr. 
S.D.N. Y.), dated June 4, 2012, at I 5 ("Contrary to some public reports, the shortfall of customer property 
at MFGI was not caused by direct investment of customer funds in sovereign debt or even by losses on 
proprietary investments such as sovereign debt. Rather, as detailed below, the actions of management and 
other employees, along with lack of sufficient monitoring and systems, resulted in FCM customer 
property being used during the liquidity crises to fund the extraordinary liquidity drains elsewhere in the 
business, including margin calls on the European sovereign debt positions."); id. at 96 ("Had customer 
funds been properly protected, the customer property in Customer Accounts should have been largely if 
not completely unaffected by the liquidity crisis at MF Global. Instead, those funds were used to fund 
MF Global's liquidity needs in at least the latter part of the week of October 24"). See also US. 
Commodity Futures Trading Commission v. MF Global, Inc., et al., Case No. 13 CV 4463 (,.).D.N. Y.) 
Complaint iJ5 ("During the last week of October 2011, in violation of U.S. commodity laws, with 
virtually no other sources of eash to keep it afloat, MF Global unlawfully used nearly one billion dollars 
of customer segregated funds to support its own proprietary operations and the operations of its 
affiliates." In the Final Consent Order entered into with the CFTC, MFGI agreed to make "restitution" in 
the amount of $1.212 billion to ensure that all 4d and 30.7 Allowed Customer Net Equity Claims to be 
paid in full. The Policies do not provide coverage for amounts MFG! and/or the estates were required to 
pay back to MFGI's customers as restitution because such amounts do not constitute Loss and are 
uninsurable as a matter of law. 

Assurance believes a second preclusion of MFG I's entitlement to coverage of its claim could be found in 
the Insured vs. Insured exclusion contained in Section 3.9 of the Policies. The definition of Insured 
means the "Insured Entity and Individual lnsured(s)." Pursuant to Section 2.16 of the Policies, Insured 
Entity "means the policyholder and its subsidiaries and in the event a bankruptcy proceeding shall be 
initiated by or against the Insured entity, the resulting debtor in possession (or equivalent status outside 
the United States)." MFGI presents it claim as an Insured Entity. 

4 



Section 2.14 of the Policies states that Individual Insured means: 

any past, present or future natural person employed by the insured entity in the ordinary course of 
the services of the insured entity and whom the insured entity compensates by way of salary or 
wages and has the right to govern or direct the performance of that person's duties ... 

Section 3.9 of the Policies (i.e., the Insured versus Insured exclusion) states that they exclude coverage for 
any Claim "arising out of, based upon or attributable to any claim brought by or on behalf of: 

(i) an insured, or successors or assigns of any insured; or 
(ii) any entity that is operated or managed or controlled by any insured; or 
(iii) the policyholder's parent company (or any parent or any subsidiary thereof) 

This exclusion shall not apply to any claim: 
(a) brought by an individual insured as long as such claim is brought solely in such 

claimant's capacity as a customer or client of the insured entity and is instigated and 
continued totally independent of, and totally without the solicitation of, or assistance of, 
or active participation of, or intervention of, any other insured; 

(b) brought by an insured in respect of an indemnity for a claim by a customer or a client of 
the policyholder; 

( c) any claim brought by an insured in the form of a cross-claim or third-party claim for 
contribution or indemnity which is part of, and results directly from a claim that is 
covered by this policy;" 

The SIPA Trustee's claim for recovery of funds on MFGI's behalf is precluded because the Claim is 
presented as on behalf of an Insured (i.e., "attributable to any claim brought by or on behalf of. .. an 
insured, or successors or assigns of any insurecf'). Moreover, MFG I's claim for Loss can only be based 
on its allegations against the Individual Insureds. These are manifested in MFGI's purported admissions 
in the CFTC Order and in MFGI's assignment of its professed claims against Individual Insureds to 
certain plaintiffs' counsel to prosecute in the MDL. Using third parties in that manner does not alter the 
fact that MFGI is seeking to assert it has suffered a Loss as a result of the actions or failures of certain 
Individual Insureds. 

MFG I's claim against the Individual Insureds was also highlighted in your letter of May 5, 2014, wherein 
you state the SIPA Trustee's claim is that: 

"The defendants' conduct in failing to maintain the segregation of customer funds and allowing or 
directing their use for other purposes are "wrongful acts" under the Policies that "[arise] out of the 
provision of, or failure to provide the services" for customers or clients" and that "It cannot be 
disputed that the business MFGI, its officers, directors and employees conducted and the services 
it provided to its commodities and futures customers were required to be conducted in accordance 
with the Commodity Exchange Act and regulations issued by the CFTC. These regulations 
prescribed how those services were to be performed, including maintaining customer funds in 
segregated accounts. The loss of customer funds clearly was a loss caused by a failure to provide 
mandated services to MFGI's customers and 'other wrongful acts'." 

If Assurance were forced to make a coverage determination at this point, the Insured versus Insured 
exception could thereby exclude coverage for MFGI's claim. Nor can the SIPA Trustee claim an 
exception that allows him to bring a claim on behalf of MFGI because the Insured versus Insured 
exclusion does not contain an exception for trustees. See 0 'Melveny & Myers, 5 l 2 US. 79. 85 (J 994), 
where. the United States Supreme Court held that when a financial institution is taken into receivership by 
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the FDIC, the FDIC "steps into the shoes" of the bank and thus "any defense good against the original 
party [would be] good against the receiver." See also St. Paul Mercury Ins. Co. v. Miller, 968 F. Supp. 2d 
1236 (N.D. Ga. 2013) holding that an insured v. insured exclusion providing that an insurer "shall not be 
liable for Loss on account of any Claim made against any Insured ... brought by or on behalf of any 
Insured or Company in any capacity" must be upheld to bar a suit from the FDIC. The language in 
Section 3.9 of the Policies similarly provides that "the insurer shall not be liable ... in respect of any claim 
under ... this policy arising out of, based upon or attributable to any claim brought by or on behalf of an 
insured, or successors or assigns of any insured." The role of the trustee in proceedings under Chapter 11 
and a SIPA liquidation is analogous to that of the FDIC in FIRREA cases, thus exclusion 3.9 could 
similarly be upheld to preclude coverage. See In re Cnty. Seat Stores, Inc., 280 B.R. 319 (Bankr. S.D.N Y. 
2002); In re Bernard L. Mada.ff Inv. Sec. LLC., 721 F.3d 54, 58 (2d Cir. 2013). 

Furthermore, Assurance continues to reserve all rights under the Policies, and specifically with respect to 
the below issues, pending developments in the MDL that should established facts such that Assurance 
will be better able to assess whether there are other provisions of the Policies that may further determine 
coverage. 

We refer your attention to Section I of the Policies (i.e., the Insuring Agreement), which states: 

The insurer shall pay on behalf of the insured for all loss arising out of a wrongful act which 
gives rise to a claim first made against an insured by a third party during the policy period (or 
discovery period, if applicable) and reported in writing to the insurer pursuant to the terms of this 
policy. 

We further refer your attention to Section 2.32 of the Policies, which defines Wrongful Act as: 

"any actual or alleged act, error or omission by the insured, or by any other person for whose act, 
error or omission the insured is legally responsible, arising out of the provision of, or failure to 
provide the services. For the avoidance of doubt, the term "act, error or omission" as used in the 
foregoing, shall include, but not be limited to any: 

(i) breach of duty, breach of trust (including, but not limited to, breach of 
constructive trust) breach of fiduciary duty, neglect, error, misstatement, misleading 
statement, misrepresentation, libel, slander, omission or breach of warranty of authority; 
or 
(ii) breach of any statute enacted anywhere in the world (including any statutory 
provisions and/or any rules or regulations made by any regulatory body or authority 
thereunder, and including any award of any referee, arbitrator, the Financial Services 
Ombudsman or any other ombudsman appointed by the Secretary of State for Trade and 
Industry or similar regulator or by any self-regulatory organization or by any recognized 
professional body by whose rules the insured is bound); or 
(iii) other breach of a duty to a third party which is actionable at law in tort, or 
actionable in delict or quasi-delict in respect of Scotland." 

Further, Section 2.27 of the Policies defines Services as: 

"financial or professional services or other activities performed by the insured, or by any 
other person for whose act, error or omission the insured is legally responsible performed for 
customers or clients (or a prospective customer or client) of the insured, and shall include, 
but shall not be limited to, all administrative, back office or other operations (including, 
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but not limited to, technology functions) of the insured entity which support the provision 
of those services or activities." 

Therefore, in order to trigger the professional liability coverage provided by the Policies, a Claim must 
arise out of the provision of or failure to provide Services, a term which, by definition, pertains to certain 
services or activities performed for customers or clients of the Insured. Based on the facts adduced to 
date, it is questionable as to whether the alleged actions or failures of Insureds pertained to Services. 
Notably, in their motion to dismiss the Consolidated Complaint, the Individual Insureds argued: 

The Complaint itself alleges merely that the D&O Defendants misused customer funds and 
property to meet MF Global's increasing liquidity demands. See Comp!. ~5. This is indisputably 
a corporate purpose ... 

Further, as detailed above, your client's report and the CFTC complaint that he consented to settle make 
abundantly clear that MFGI's collapse was the result of managerial actions and inactions rather than a 
failure to provide Services. 

We refer your attention to Section 3.14 of the Policies, entitled Business Risk, which provides 
there is no coverage for any Claim: 

"arising out of, based upon or attributable to: 
(i) the internal administration or operation of the business of the 

insured entity other than in connection with the provision by the 
insured of services; 

(ii) any liability under a contract of insurance or reinsurance to pay 
benefits or indemnity due to an insured entity's capacity as an 
insurer or reinsurer of such contract; 

(iii) any costs, payments or expenses or damage made or incurred by 
an insured entity prior to a matter becoming a claim including all 
costs, payments, expenses or damage associated with such 
matters, other than defense costs and fees, costs, expenses, loss 
and damage which are covered by Extension 4.4; 

(iv) (a) merger and acquisition activity; or (b) purchase or sales 
transactions in the securities of the insured entity, by the insured 
entity on its own behalf;" 

Your client's report and the CFTC complaint also indicate that the Business Risk exclusion may apply, 
which should be more fully revealed as the MDL develops. 

We finally refer your attention to Section 3.13 of the Policies, entitled Wrongdoing, which 
provides there is no coverage for any Claim: 

"alleging, arising out of, based upon, or attributable to: 
(i) the gaining of any profit or advantage to which the insured is 

not legally entitled; or 

(ii) the deliberate commission of any wrongful act by any 

insured; or 
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(iii) an insured's actual or attempted commission, aiding, abetting, 

counseling, procuring, inciting, participation in or conniving at any 
criminal, dishonest, fraudulent or malicious act; or 

(iv) any knowing or willful violation of any law or regulation 
binding on an insured, 

provided that this exclusion shall only apply to the insured against 
whom it is established by an admission, court judgment or other final 
adjudication in the underlying claim that the subject conduct did in fact 
occur, provided that the court of adjudication is compelled to find whether 
the insured's act, error or omission was illegal, deliberate, criminal, 
dishonest, fraudulent malicious or willful;" 

To the extent that there is a final adjudication or an admission that affirms any such allegation in 
the MDL, this exclusion may fully preclude coverage. We observe that any and all of the prongs 
in the Wrongdoing exclusion may cause it to apply in this matter, but especially that "the gaining 
of any profit or advantage to which the insured is not legally entitled" may preclude coverage in 
this matter. We take particular note of the thrust of the allegations in the complaints and the 
investigatory findings that MFGI improperly transferred funds from its customers' segregated 
accounts in order to further its proprietary trading. 

Assurance reserves the right to supplement and/or amend this letter to address additional 
coverage issues as they may arise, based upon all the provisions, terms, conditions, exclusions, 
endorsements and definitions found in the Policies and additional facts that may come to 
Assurance's attention. Any additional information that you provide will also be considered. 
Nothing stated herein and no further action taken by Assurance or on its behalf should be 
construed as a waiver of any of Assurance's rights under the Policies. On the contrary, by 
authorizing this or any prior correspondence to you or your representatives, engaging in any prior 
or future discussions with you or your representatives, or paying or agreeing to pay any amount to 
or on or behalf of you or your representatives, Assurance does not waive any rights that it has 
under the Policy at law or in equity. 

Very truly yours, 

cc: Michael P. Fried (LVL Claims Services LLC) 
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 October 24, 2015 

VIA E-MAIL MFRIED@LVLCLAIMS.COM 

Michael P. Fried 
Assistant Vice President 
LVL Claims Services LLC 
30 Broad Street, 28th Floor 
New York, NY 10004 

 
 Re: Insureds: MF Global, Inc. and MF Global Holdings Ltd.  
  Insurers: MFG Assurance Company Ltd. (“MFGA”) 
  Policy No.: 1-18001-00-11  
  Matter:  Customer Claims Against MF Global, Inc.    

Dear Mr. Fried: 

As you know, we represent MF Global Holdings Ltd. (“MFGH”), as Plan Administrator 
under the confirmed plan of liquidation in the chapter 11 cases of MFGH and certain of its 
affiliates.  We advised you by letter on September 18, 2015, that pursuant to the August 18 “Sale 
and Assumption Agreement” by and between James W. Giddens, as the Trustee under the 
Securities Investor Protection Act (the “SIPA Trustee”) for MF Global, Inc. (“MFGI”), and 
MFGH, the SIPA Trustee had assigned all of MFGI’s rights, remedies, title and interests arising 
from or related to the MDL proceedings,1 the SIPA Trustee’s prior proof of loss on behalf of 
MFGI, and proofs of claims against MFGI by its former commodity customers.  The assigned 
rights were placed with MFGAA for which MFGH serves as managing member (MFGH, MFGI 
and MFGAA collectively referred to herein as “MF Global”).  

We send this correspondence with the authority and at the request of MF Global and the 
MF Global entities insured under MFGA Primary Professional Liability Insurance Policy 
Number 1-18001-00-11 (the “MFGA Policy”) and the related 2011-12 excess policies providing 
a total of $150 million in excess professional liability (“E&O”) coverage.  Specifically, we write 
on behalf of MFGH as “policyholder” (and formerly as the largest general creditor of the MFGI 
                                                 
1  With respect to the MDL, MF Global Assigned Assets LLC (“MFGAA”) has now stepped into MFGI’s shoes 

with respect to certain claims asserted in the Commodity Customer Class Action pending in the United States 
District Court, MDL Case No. 11-CIV-7866 (VM), which include any recoveries by the customer 
representatives for the amounts advanced by the MFGI estates to pay the customers’ net equity claims (the 
“Customer MDL Claims”).  See Letter to the Honorable Victor Marrero from Jane Rue Wittstein dated 
September 11, 2015, with Exhibits (MDL Docket No. 996). 



Michael P. Fried   
October 24, 2015 
Page 2 

 

estate), and on behalf of MFGAA, which has now stepped into MFGI’s rights as an “insured 
entity” (“MFGAA-MFGI”), and MFGAA as the assignee of any rights of recovery, whether 
direct or indirect, under the MFGA Policy and excess policies. 

The SIPA Trustee also assigned to MFGAA the claims of MFGI’s former commodity 
customers against MFGI and other insureds alleging various breaches of duties, acts of 
wrongdoing, and failures in connection with the segregation and protection of customer assets 
(collectively, the “Customer Claims”).  As used herein, the Customer Claims include without 
limitation: (i) the Customer MDL Claims (see footnote 1), (ii) a proof of claim filed against 
MFGI by its former customers in the Securities Investor Protection Act (“SIPA”) bankruptcy 
case number 11-2790 (MG) (SIPA) (amended June 4, 2012) and all related filings (the “Proof of 
Claim”), and (iii) over 28,000 claims filed by the former customers of MFGI in the SIPA 
bankruptcy proceeding seeking the return of assets that were missing as a result of the shortfall in 
customer property (“Individual Customer Claims”).2 

By this letter, MF Global hereby demands coverage and repeats the SIPA Trustee’s 
previous demand expressed in his May 5, 2014 letter, that MFGA, the other E&O excess insurers 
participating in the 2011-12 coverage program, and, if necessary, MFGA’s reinsurers 
immediately reimburse MFGAA-MFGI to the full amount of the remaining limits under the 
E&O coverage program, less only those sums properly paid to or on behalf of individual insureds 
named as defendants in the MDL proceedings.  Specifically, this letter is a direct communication 
to and demand for a full remaining limits payout, which we believe to be at least $143 million 
under the aforementioned policies (the “E&O Policies”), upon: (a) MFGA, as issuer of the 
MFGA primary and excess policies covering the first $127.475 million of loss above a $25,000 
self-insured retention, (b) the other direct excess insurers – namely, Allied World Assurance 
Company, Ironshore Insurance Ltd.(“Ironshore”), Starr Insurance and Reinsurance Ltd. 
(“Starr”)3 and Federal Insurance Company ((a) and (b) collectively, the “E&O Insurers”) – who 
insure the upper layers comprising $30 million (excess $127.475 million) of the E&O coverage 
program limits purchased by MFGH, and (c) MFGA’s reinsurers with respect to the E&O excess 

                                                 
2  As discussed below, the Proof of Claim and Individual Customer Claims were the subject of various 

proceedings in the Bankruptcy Court, and provided the basis for the payment by MFGI of the customers’ net 
equity claims and settlement with the U.S. Commodity Futures Trading Commission (“CFTC”), which in turn 
were the subject of agreements and assignments which MFGAA has stepped into with respect to amounts owed 
back to MFGAA-MFGI from the Customer MDL recoveries; the remaining claims of the customers against 
MFGI for amounts in excess of the customers’ net equity claims were subordinated, and pursuant to the Court’s 
Order approving the Sale and Assumption Agreement, are expected to receive no distribution from the MFGI 
estate. 

3 Iron-Starr Excess Agency Ltd. (“Iron-Starr”) issued a direct excess policy for and on behalf of Ironshore and 
Starr as subscribing insurers in a quota share arrangement.  Our demand for coverage is addressed to Iron-Starr 
as well as issuer of the policy. 
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policies issued by MFGA (the “Reinsurers”).4  For the reasons stated herein and in our and the 
SIPA Trustee’s prior correspondence, anything short of a full and immediate payment of the 
E&O Insurers’ remaining policy limits, in no event less than $143 million to MF Global, 
constitutes a breach of the coverage obligation expressed in the MFGA Policy. 

There is no good faith justification for MFGA, the E&O Insurers or the Reinsurers to 
delay further their payment of the remaining limits under their policies and corresponding 
certificates of reinsurance.  At a minimum, MFGAA-MFGI and MFGH as your insureds (or their 
assignees) are entitled to an immediate, unqualified statement by those Insurers that they are 
denying coverage and refusing to pay, and the specific basis for that denial.  Thus, this letter 
supplements and expands on the SIPA Trustee’s May 5, 2014 demand letter which previously 
demonstrated that MFGA’s coverage obligation to MFGI as an insured entity was then long 
overdue and had been disregarded without any legal or policy justification. 

As detailed in the SIPA Trustee’s demand letter, the Bankruptcy Court specifically 
recognized and determined that a $548.4 million shortfall existed in customer assets available to 
satisfy the net equity claims of MFGI’s former customers stemming from the collapse of MF 
Global and the wrongful acts described in the Proof of Claim (and by the Customer Claims in 
general).  The SIPA Trustee was clear in his letter that the $548.4 million shortfall in customer 
funds dwarfed the remaining E&O coverage program limits and thus required the full application 
of those limits to satisfy MFGI’s losses.  In addition, expert reports submitted in the MDL 
proceedings have yet again confirmed the magnitude of the commodity customers’ losses, 
determining the balance of the customer funds shortfall to stand currently at $484 million in light 
of further recoveries obtained by MFGI’s customer fund estates.  Thus, when MFGI previously 
demanded coverage in its letter, MFGA already had before it a covered insurance claim arising 
from MFGI’s legal obligation to pay the claims of its former customers.  At that time, the SIPA 
Trustee had provided more than enough information to confirm the amount of coverage owed by 
the E&O Insurers and the Reinsurers if MFGA was unable to pay.  In light of these facts, 
MFGA’s repeated and continued refusal to provide a coverage determination, as demonstrated 
by your May 7, 2014 letter (the “May 7 MFGA Letter”) and in Mr. Doody’s July 25, 2014 letter 
(the “July 25 MFGA Letter”), reflects a breach of MFGA’s coverage obligation under the 
MFGA Policies’ insuring agreement.   

                                                 
4  We invite the Reinsurers to respond to the points raised herein, as we believe the facts and circumstances 

surrounding MFGAA-MFGI’s insurance claim may require a significant financial commitment from all the 
foregoing parties.  This specifically includes the availability of reinsurance funds if and to the extent that 
MFGA cannot meet its direct coverage obligations to MFGAA-MFGI in connection with the Customer Claims. 
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MFGA has a duty to cover MFGI’s loss, which well exceeds the program limits, without 
further delay or, assuming it believes it has a good faith basis to deny the claim based on all 
available information, to deny coverage on a clear, articulated basis.  To date, no action has been 
taken and no insurer payment has been forthcoming despite the multiple developments and 
rulings in the SIPA liquidation detailed below that show that the SIPA Trustee’s claim was ripe 
under the E&O policy as least as early as May 2014.  Specifically, the July 25 MFGA Letter, 
which reiterated MFGA’s reservation of rights and cited several potential coverage defenses in 
an apparent attempt to legitimize MFGA’s wrongful refusal to provide coverage, is indicative of 
the dilatory approach adopted by the Insurers to avoid their obligations under the MFGA 
Policy’s terms and conditions.  We disagree with MFGA’s refusal to cover and the erroneous 
grounds it is based on. 

Thus, as the SIPA Trustee stated on May 5, 2014, and we state now, the MF Global 
entities repeat the demand for full payment of the remaining policy limits from MFGA and the 
other E&O Insurers (and/or MFGA’s Reinsurers if MFGA cannot meet its coverage obligation).  
Again, we understand this amount to be no less than $143 million.5  MFGA’s prompt response to 
this letter will determine our next steps in vindicating MFGAA-MFGI rights under the MFGA 
Policy.  Thus, we request that MFGA (and each of its Reinsurers) and the other excess E&O 
Insurers either (1) agree to cover up to the remaining policy limits the full amount of the loss 
suffered by MFGI’s former customers as established by the Bankruptcy Court, or (2) provide a 
clearly worded coverage position letter stating why each is denying coverage for this loss.  After 
over three-and-a-half years of reservations and delays, we fairly view any additional delay or 
reservation of rights as a declination of coverage. 

A. Background of the Claim  

To put to rest any doubt that MFGA has wrongfully failed to determine MFGAA-MFGI’s 
claim, a brief history of the insurance claim is instructive.  On March 28, 2012, the SIPA Trustee 
reported the existence of claims alleging wrongdoing by MFGI and its senior executives, 
including “over 28,000 customer claims against MFGI” arising from the loss of funds in 
commodities customers’ accounts maintained by MFGI.  On June 4, 2014, the amended Proof of 
Claim was filed in the SIPA bankruptcy proceeding against MFGI by the representatives of 
MFGI’s former customers.  The Proof of Claim alleged wrongful acts committed by MFGI and 
its senior executives against its customers’ interests, including without limitation: (i) the failure 
to properly segregate customer assets, (ii) the improper transfer of customer assets to satisfy 
proprietary obligations, (iii) the failure to install proper safeguards and procedures to protect 
customer accounts, and (iv) other breaches of duties in connection with customer funds and 
                                                 
5  We are not privy to the actual payments allegedly made as impairments against policy limits.  Before accepting 

a final payout represented to be “remaining limits,” you will need to verify your prior disbursements of 
proceeds which support the final tally of the coverage owed for MFGAA-MFGI’s claim. 



Michael P. Fried   
October 24, 2015 
Page 5 

 

accounts.  To date, MFGA has provided no final coverage determination under its policies.  
Instead, in response to the SIPA Trustee’s demands, MFGA has sent a string of reservation of 
rights communications in which MFGA refused to take a definite position on whether coverage 
was either owed or potentially owed.  

After the SIPA Trustee provided notice of the claims asserted by MFGI’s former 
customers, various actions were filed against the former senior executives of MF Global in the 
District Court for the Southern District of New York (the “MDL Customer Lawsuit”).6  The 
MDL Customer Lawsuit reiterated the allegations of wrongdoing against MFGI’s senior 
executives and directors first presented in the Proof of Claim.  The CFTC also brought an action 
against MFGI and others, alleging that the failure to segregate customer funds from other 
corporate uses violated the Commodity Exchange Act and damaged MFGI’s customers’ 
financial interests.  In connection with the CFTC action, the CFTC prepared a Consent Order to 
resolve claims against MFGI.  At the request of the Bankruptcy Court and after lengthy 
discussion and correspondence, MFGA stated in its August 26, 2014 letter (and clarified in your 
subsequent emails on August 27 and August 28) that it agreed that the SIPA Trustee’s entry into 
the Consent Order would not be an independent basis to deny coverage for any of the claims 
submitted by the SIPA Trustee under the E&O Policies.  Only after these representations were 
made did the Bankruptcy Court authorize the SIPA Trustee’s entry into the Consent Order on 
September 12, 2014.  The Consent Order was approved by the District Court on November 8, 
2014.  

On October 2, 2013, the SIPA Trustee moved the Bankruptcy Court to (i) confirm the 
size of the shortfall in customer property, and (ii) authorize payment from the general estate of 
sufficient assets to allow a 100-percent distribution on customer net equity claims.  On 
November 5, 2014, the Bankruptcy Court entered an order approving the SIPA Trustee request 
(the “Allocation Order”).7  The Allocation Order acknowledged the damages to customers 
resulting from MFGI’s failure to protect customer funds and accounts, finding that the shortfall 
in customer property was $560 million.8 

Frustrated by MFGA’s continued delay in providing coverage, on May 5, 2014, the SIPA 
Trustee asked MFGA (and the direct excess insurers above MFGA) to tender the remaining 
limits of the E&O coverage program to partially reimburse the loss suffered by MFGI (and now                                                  
6  As discussed above, it is a subset of the claims asserted in the MDL Customer Lawsuit which represent the 

Customer MDL Claims assigned through a series of Court-approved agreements to MFGAA. 
7  MFGA formally appeared at the court hearings and proceedings throughout the process resulting in the 

Allocation Order and its final approval and was on notice of MFGI’s estate’s customer payment, but made no 
objection. 

8  The customer shortfall was later reduced by the SIPA Trustee’s settlement with the Chicago Mercantile 
Exchange and in connection with other marshalling efforts and payments.  
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MFGAA as its assignee) as a result of MFGI’s obligation to pay former customers the amount of 
the shortfall.  MFGA responded on May 7 and July 25, 2014 with the same non-committal 
reservation of rights and refusal to tender the remaining policy limits to cover the loss related to 
the Customer Claims. 

Most distressing, while MFGAA-MFGI’s insurance claim has essentially been kept on 
hold by inaction, MFGA and the other E&O Insurers continued (and still continue) to advance 
(or seek to advance) defense costs to the individual insureds responding to the MDL Customer 
Lawsuit.  We recognize that MFGA has responded to the individual defendants’ request to 
advance defense costs prior to a final adjudication in the MDL Customer Lawsuit.  Nevertheless 
and for reasons not clearly explained in the July 25 MFGA Letter or in MFGA’s prior 
communications, MFGAA-MFGI’s separate insurance claim has not been afforded equal priority 
under the MFGA Policy.  As you are well aware, the MFGA Policy does not contain a “priority 
of payments” provision or any other legal justification to treat MFGAA-MFGI’s demand for 
entity coverage with less seriousness and urgency than the losses claimed by those individual 
defendants.  Yet MFGA continues to advance defense funds to MF Global’s former directors and 
officers to the detriment of MFGAA-MFGI as the E&O coverage program’s limits continue to 
erode.  Moreover, contrary to your assertions before Judge Glenn at the December 17, 2014 
hearing regarding the “soft cap” allocation of E&O insurance proceeds, there appears to be no 
express mechanism in the MFGA Policy to require those individual defendants to return 
payments to MFGA for later distribution to MFGAA-MFGI, other than a final judgment in the 
MDL Customer Lawsuit with a specific finding of egregious wrongdoing.  Thus, each dollar paid 
by MFGA in choosing other insureds’ financial interests above MFGAA-MFGI’s insurance 
claim (as briefly discussed herein) deprives MFGAA-MFGI of a dollar of available E&O 
coverage, and shows a lack of good faith and fair dealing by the E&O Insurers towards 
MFGAA-MFGI as their insured (or its assignee).  

To date, MFGA has hidden behind a “wait and see” approach, contending that then-
MFGI’s right to recover could not be established until further underlying proceedings took place 
in the MDL Customer Lawsuit – even though the MDL litigation is pending against MF Global’s 
former officers and directors and not MFGI itself.  MFGA’s contention that MFGAA-MFGI’s 
insurance claim is in essence not “ripe” for determination is patently incorrect because it 
disregards the fact that the claims asserted by MFGI’s former customers directly against MFGI, 
and the loss directly incurred by MFGI’s estate as a result, are separate and distinct from any 
claim for coverage that the individual insureds may seek in connection with the claims against 
them in the MDL. 

In sum, MFGAA-MFGI has asserted a completely separate insurance claim, which 
squarely satisfies all of the conditions for direct coverage of the loss to MFGI (and its assignee), 
independent of any coverage claim that the individual defendants may submit under the same 
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E&O coverage program.  We agree with the SIPA Trustee’s prior assessment of MFGI’s 
insurance claim and now advocate for its payment under the E&O policies to MFGAA-MFGI 
based on the assignment of MFGI’s rights against the E&O Insurers (and Reinsurers). 

B. The SIPA Trustee Has a Separate and Distinct Claim Under the E&O Policies 
Independent of Individual Defendants’ Claim Arising out of the MDL 

As your counsel informed Judge Glenn, once the SIPA Trustee could establish the 
elements of MFGAA-MFGI’s insurance claim, MFGAA-MFGI may recover its loss before any 
settlement or judgment resolving the MDL against the individual defendants.  In fact, MFGA 
acknowledged the independence of MFGI’s (now MFGAA-MFGI’s) insurance claim several 
times during a hearing before the Bankruptcy Court.  Hr’g Tr. 35-36, 46-47, Dec. 17, 2014.  On 
the record, MFGA’s counsel agreed that if MFGAA-MFGI establishes the basis of its insurance 
claim, MFGA must cover the loss without further delay and without waiting for the outcome of 
the MDL.  MFGAA-MFGI’s right to recovery has been fully established under the terms and 
conditions of the MFGA Policy (and the direct excess policies, which follow form, and the 
reinsurance certificates that reinsure those policies issued by MFGA). 

Section 1 of the MFGA Policy imposes a straightforward and broad coverage obligation 
on MFGA and the other direct excess insurers participating in the E&O coverage program for 
timely reported “claims”: 

The insurer shall pay on behalf of the insured9 for all loss arising out of a wrongful act 
 which gives rise to a claim first made against an insured by a third party during the policy 
 period.10 

The information and supporting material contained in MFGI’s prior correspondence and herein 
meet all of the elements for coverage under the MFGA Policy, because MFGI’s former 
customers asserted claims against MFGI in the SIPA proceeding (claims first made against an 
Insured by a third party) seeking to recover the damages to their property determined by the 
shortfall amount (loss) arising from MFGI’s failure as a company to properly segregate customer 
assets (a wrongful act).  

 The Customer Claims constitute a “claim” as defined by the MFGA Policy.  The MFGA 
Policy’s definition of “claim” includes “any written demand from any person or entity seeking 
                                                 
9  It is undisputed that MFGH and MFGI are “insureds” as defined in section 2.15 of the MFGA Policy.  
10  Italicized terms referred to herein are uniquely defined in the MFGA Policy and may not be interpreted using 

their ordinary meanings.  The MFGA Policy’s key definitions are more expansively worded than other 
professional liability policy forms available on the marketplace, across the board expanding the scope of 
coverage owed to MF Global.  
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monetary damages or other relief, from an insured for the results of any specified wrongful act.”  
The Proof of Claim, and its attached “Amended Statement of Claim,” filed by the Customer 
Claimants against MFGI in the SIPA Proceeding, as well as the 28,000 individual claims,  
clearly comprised a claim asserting a written demand seeking monetary damages based on a 
wrongful act – namely, MFGI’s failure to properly segregate customer funds.  Specifically, the 
Proof of Claim (separate and apart from what is pled in the MDL Customer Lawsuit) alleges that 
MFGI failed “to segregate and separately maintain MFGI’s commodity customers’ property,” 
allowed the use of customer segregated funds for improper purposes, and failed to implement 
“internal safeguard policies” to protect customer funds.  Proof of Claim at 28-42.11 

 The Bankruptcy Court’s determination of the shortfall in customer property constitutes a 
“loss” as defined by the MFGA Policy.  The MFGA Policy defines “loss” to include “damages” 
(arising out of the wrongful act).  As previously stated, the Proof of Claim seeks “monetary 
damages” in an amount equal to the shortfall in customer assets available to satisfy the net equity 
claims of MFGI’s former customers.  Further, the amount of this loss has been quantified by the 
Allocation Order which specifically found that the shortfall in customer property was ultimately 
$548.4 million (and has been subsequently decreased by estate recoveries to $484 million) and 
authorized payment by the SIPA Trustee.  The MFGA Policy’s definition of “loss” is 
exceptionally broad, covering damages, aggravated damages, judgments, settlements, restitution 
orders of a compensatory nature and other forms of relief. 

 Finally, the failure of MF Global to properly segregate customer assets constitutes a 
“wrongful act” as defined by the MFGA Policy.  The term “wrongful act” is defined as “any 
actual or alleged act, error or omission by the insured, or by any other person for whose act, error 
or omission the insured is legally responsible, arising out of the provision of, or failure to 
provide the services.”  Further, “wrongful act” is defined to include “any breach of any statute 
enacted anywhere in the world (including any statutory provision and/or any rules or regulations 
made by any regulatory body or authority . . . .).”  

 It cannot now be seriously debated that numerous rules, regulations and statutes, as well 
as numerous other duties and obligations owed to customers, were violated by the failure to 
properly segregate and separately maintain MFGI’s commodity customers’ property, by 
improperly using customer funds, and by failing to implement appropriate safeguards to protect 
customer property.  The SIPA Trustee’s Investigation Report (as defined in footnote 12) 
                                                 
11   In addition, the MDL Customer Lawsuit also describes institutional-level misconduct allegedly committed by 

MF Global senior executives.  For example, paragraph 53 of the underlying complaint alleges the former 
directors and officers of MF Global “directed, caused, authorized and/or allowed MFG Holdings and MFGI 
improperly to transfer funds that MFGI was required to segregate on behalf of customers for the companies’ 
own use, and failed to ensure that adequate steps were being taken to secure property sufficient to satisfy 
MFGI’s obligations to . . . Commodity Customers . . . .” 
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previously provided to MFGA, the independent investigations of the MFGH Chapter 11 
Bankruptcy Trustee, the customer representatives, the CFTC, and the United States 
Congressional Committee on Financial Services,12 all concluded that the failure to segregate 
customer funds violated rules and regulations regarding segregation (in addition to other various 
errors and omissions made by the senior executives of MFGI).  The Allocation Order recognized 
those failures in connection with customer funds and accounts and, by virtue of the court’s ruling 
authorizing payment to the customers, there can be no serious debate that a shortfall in customer 
assets existed on October 31, 2011, when the SIPA Proceeding was commenced.  Additionally, 
there is no question that the sheer fact of this shortfall demonstrates that wrongful acts under the 
MFGA Policy led to MFGI’s customer payment.  Thus, MFGAA-MFGI has demonstrated its 
entitlement to coverage for the Customer Claims. 

With all components of the MFGA Policy’s insuring agreement satisfied, MFGAA-
MFGI’s insurance claim must be paid in full without further delay.  As discussed below, the 
MFGA Policy’s other terms and conditions quite clearly do not defeat coverage.  Contrary to the 
assertion in the July 25 MFGA Letter, MGFA (and its Reinsurers) and the other excess E&O 
Insurers have before them a “ripe” insurance claim and have an immediate obligation to tender 
the remaining proceeds of the policies to MF Global (specifically MFGAA) on behalf of 
MFGAA-MFGI. 

C. The Potential Defenses Raised by MFGA Are Inapplicable to MFGAA-MFGI’s 
Claim  

The July 25 MFGA Letter raises a series of potential coverage defenses which MFGA 
asserts it could rely upon to bar coverage if the SIPA Trustee had sought an immediate coverage 
determination.  Specifically: (i) MFGA believes the claim seeks coverage for uninsurable 
restitution or disgorgement of funds; (ii) MFGA believes that MFGAA-MFGI’s claim triggers 
                                                 
12.  This Revised Proof of Loss incorporates the Report of the SIPA Trustee’s Investigation dated June 4, 2012 (the 

“Investigation Report,” ECF No. 1865); the SIPA Trustee’s First Six Month Interim Report for the Period 
October 31, 2011 through June 3, 2012 (ECF No. 1864); the SIPA Trustee’s Second Six Month Interim Report 
for the Period June 5, 2012 through December 4, 2012 (ECF No. 4763); the SIPA Trustee’s Third Six Month 
Interim Report for the Period December 5, 2012 through June 4, 2013 (ECF No. 6548); the SIPA Trustee’s 
Fourth Six Month Interim Report for the Period of June 5, 2013 Through December 4, 2013 (ECF, No. 7314); 
the Consolidated Amended Class Action Complaint for Violations of the Commodity Exchange Act and 
Common Law, DeAngelis v. Corzine, No. 11-Civ-7866 (VM) (S.D.N.Y. Aug. 20, 2012); the First Amended 
Complaint and Demand for Jury Trial, In re MF Global Holdings Ltd., No. 11-15059 (MG), Adv. Pro. No. 13-
01333 (MG) (Bankr. S.D.N.Y. April 4, 2013); the Complaint for Injunctive and other Equitable Relief and for 
Civil Monetary Penalties Under the Commodity Exchange Act, U.S. Commodity Futures Trading Commission 
v. MF Global Inc.¸ No. 13-0446, ECF No. 1; and the SIPA Trustee’s Allocation Motion to (I) Approve the 
SIPA Trustee’s Allocation of Property and (II) Approve the Terms of an Advance of General Estate Property 
for the Purpose of Making a Final 100% Distribution to Former Commodity Futures Customers of MF Global 
Inc. (ECF No. 7103) and the supporting declaration of Josiah S. Trager (ECF No. 7104).  
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the “insured-versus-insured” exclusion because the SIPA Trustee “present[ed]” a claim “on 
behalf of an Insured” – i.e., MFGI; (iii) MFGA believes that coverage is precluded because the 
claim does not arise out of the provision of or failure to provide “services” as defined by the 
Policy; and (iv) MFGA believes that the claim triggers the “business risk” exclusion under the 
Policy.  

The July 25 MFGA Letter posits that MFGAA-MFGI cannot seek coverage for the loss 
arising from the shortfall because any such payment would be on account of the disgorgement of 
improperly acquired funds or a restitution payment and thus a violation of the public policy of 
New York.  However, this argument is based on a faulty factual premise and incompatible with 
the actual definition of “loss” contained in the MFGA Policy.  First, as noted in the cases cited in 
the July 25 MFGA Letter, the policy rationale for precluding indemnity for disgorgement arises 
when the “[i]nsured would retain the ill-gotten gains by transferring the loss to its carrier.”  Here, 
MFGAA-MFGI is not retaining and has not retained any ill-gotten gains.  Rather, customer 
property was improvidently transferred to third parties to stave off MF Global’s financial 
collapse caused by the liquidity crisis, and MFGI did not retain the improperly transferred 
customer property within the firm.  Thus, the current situation is similar to the circumstances in 
J.P. Morgan Securities Inc. v. Vigilant Ins. Co., 21 N.Y.3d 324, 992 N.E.2d 1076 (2013), where 
the New York Court of Appeals held that disgorgement did not arise when the misconduct 
allowed third parties to profit (here, MFGI’s financial counterparties).  MFGA’s statement that 
“all amounts repaid to customers are disgorgement and restitution of funds” and “therefore 
uninsurable” is overbroad, disregards New York law, and is completely at odds with the clear 
intent of the MFGA Policy’s insuring agreements and definitions.  Plainly, the MFGA Policy 
protects MFGI from third-party liability claims by customers for financial losses.  MFGA’s 
reading of the Policy would lead to the absurd result that neither MFGI nor its customers were 
protected by the E&O Insurers for any losses with respect to customer assets held by MFGI. 

 Similarly, the argument contained in the July 25 MFGA Letter asserting that the 
obligation arising from the shortfall in customer assets is not a loss because it constitutes a 
payment in the “nature of restitution” is inconsistent with the terms of the MFGA Policy and is 
barred by MFGA’s prior representations.  First, MFGA’s argument that claims based on the 
restitution of funds are not covered by the policy is inconsistent with the definition of “loss” in 
the MFGA Policy, which specifically includes not only “damages” but also “restitution orders of 
a compensatory nature.”  The July 25 MFGA Letter also fails to provide any explanation why 
any payment of the customers’ damages arising from the shortfall would not fit squarely within 
the definition of “loss.”  The Policy contemplates paying such amounts to customers and the 
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Allocation Order determined the SIPA Trustee’s customer payment in connection with the 
shortfall.13  

 MFGA’s argument that the claim triggers the “insured-versus-insured” exclusion is also 
premised on a fundamental misunderstanding of the nature of the claims asserted by the SIPA 
Trustee.  As detailed herein, MF Global asserts MFGI’s contractual rights as an “insured entity” 
under the MFGA Policy in responding to the Customer Claims against MFGI.  The insured-
versus-insured exclusion only bars claims brought by an insured against an insured and is clearly 
not applicable in the instant case where MFGI (first through the SIPA Trustee and now through 
MFGAA as the SIPA Trustee’s assignee) responds to claims brought by third-party customers 
producing a loss paid by MFGI’s general estate.  Your extensive treatment of the exclusion in 
your July 25 letter is unwarranted, since the insured-versus-insured exclusion plainly does not 
apply to claims brought by third-party customers against MFGI itself as an insured entity.   

With respect to the definition of “services” and the “business risk” exclusion, the Proof 
of Claim clearly alleged that MFGI’s employees negligently provided or failed to provide 
“services” as that term is defined in the MFGA Policy (i.e. committed an act, error or omission 
while providing services).  MFGI’s breaches of duties owed to customers and its management’s 
failure to protect, segregate and maintain customer funds and accounts on record with MFGI fit 
the broad definition of “services,” which includes without limitation any financial, professional 
and other business activities in relation to customers.  There is no reasonable basis to suggest that 
the segregation and preservation of customer assets, the most fundamental obligation of a 
Futures Commission Merchant, do not constitute “a financial or professional service or other 
activity performed by the Insured.”  Moreover, a narrow reading of the “business risk” exclusion 
(as required under the law) will not bar coverage when MF Global’s failure to render services 
has an ancillary connection to the company’s business operations.  Stated differently, the 
exclusion has an express carve-out requiring coverage for services notwithstanding a connection 
to the administration of MFGI’s business.14 

                                                 
13 Further, your August 28, 2014 email specifically states that “MFGA agreed not to use the [CFTC Consent 

Order] as a basis to deny coverage.” In light of the SIPA Trustee’s reliance on these statements, MFGA cannot 
now argue that coverage for the Customer Claims is barred because of the Consent Order or any terms used 
therein.   

14  In addition, the exclusion will not prevent coverage for any damages recovered in the MDL Customer Lawsuit 
against the Individual Defendants once transferred to the SIPA Trustee by virtue of various assignment 
agreements.  Among other reasons supporting coverage, the “insured-versus-insured” exclusion has an express 
carve-out for any “cross-claim or third-party claim for contribution or indemnity which is part of, and results 
directly from a claim that is covered by this policy.”  MFGA Policy § 3.9(c).  Any liability established against 
the defendants in the MDL Customer Lawsuit which results in damages paid to the underlying customer 
claimants will at the very least constitute a “claim of contribution” held by MFGAA-MFGI.   
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MFGA has referred to other coverage defenses in the past which may, in its judgment, 
bar coverage under the MFGA Policy.  MF Global reserves the right to refute any other asserted 
coverage defense at the appropriate time.  We remain confident that MFGA has wrongfully 
refused to cover the MFGAA-MFGI insurance claim in light of the indisputable fact that a claim 
had been asserted against an insured entity seeking recovery of a Court-determined loss arising 
from MFGI’s wrongful act.  The nature of the claim and the substantial, limits-exhausting 
amount of loss here leave no question that MFGA (and the other E&O Insurers and Reinsurers) 
must pay the remaining E&O program limits to resolve this matter.  Any continued failure to pay 
demonstrates a lack of good faith shown by MF Global’s insurers in response to this matter. 

MF Global (as defined herein) continues to reserve all rights under the MFGA Policy, the 
excess policies issued by MFGA, and the other direct excess policies attaching above those 
MFGA policies, at law or in equity.  We also reserve all rights to seek coverage directly from 
MFGA’s reinsurers based on any reinsurance certificates issued to MFGA covering loss 
payments to MFGA’s insureds.  Please note this correspondence incorporates all of the SIPA 
Trustee’s previous communications on behalf of MFGI in his oversight of MFGI’s estate.  
Nothing herein or in our prior communications should be construed as a waiver, surrender or 
relinquishment of any right, privilege, protection, immunity or benefit conferred by the MFGA 
Policy to MF Global. 

We hope you will revisit the position expressed in the July 25 MFGA Letter and agree to 
tender the remaining limits of the MFGA Policies without further delay.  Because of the 
magnitude of the loss here, we also expect the E&O Insurers and Reinsurers to follow suit and 
release the necessary funds to effect a full remaining limits payment from the E&O coverage 
program.  We desire an amicable solution to this coverage dispute, which has persisted for far 
too long.  Nevertheless, MF Global reserves the right to pursue coverage using all available 
options, including but not limited to seeking a judicial declaration of rights under the MFGA 
Policy with respect to the Court-determined loss and asserting any related legal theory against 
the E&O Insurers and Reinsurers for their conduct in connection with MFGAA-MFGI’s 
insurance claim.  

We look forward to your prompt response. 

Very truly yours, 
 
David W. Steuber 
David W. Steuber 
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cc (via email): 
 
 Laurie R. Ferber (lferber@mfglobalholdings.com)  
 Bruce Bennett (bbennett@jonesday.com)  
 Jane Rue Wittstein (jruewittstein@jonesday.com) 
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