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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------- 
In re 
 
MF GLOBAL HOLDINGS LTD., et al., 
  
  Debtors.1 
---------------------------------------------------------- 

 
 
 
x 
: 
: 
: 
: 
: 
x 

 
 
 
 
Chapter 11 
 
Case No. 11-15059 (MG) 
 
(Jointly Administered) 

MF GLOBAL HOLDINGS LTD., as Plan 
Administrator, and MF GLOBAL ASSIGNED 
ASSETS LLC, 
   Plaintiffs, 
 vs. 
 
ALLIED WORLD ASSURANCE COMPANY LTD., 
IRON-STARR EXCESS AGENCY LTD., 
IRONSHORE INSURANCE LTD., STARR 
INSURANCE & REINSURANCE LIMITED., and 
FEDERAL INSURANCE COMPANY, 

   Defendants. 
----------------------------------------------------------- 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
 
 
Adv. Proc. No. 16-01251 (MG) 
 
Reference Docket Number: 157 

 

PLAINTIFFS' REPLY IN SUPPORT OF ITS APPLICATION FOR A  
21-DAY EXTENSION OF THE DEADLINE TO COMPLETE  

JURISDICTIONAL DISCOVERY 
                                                 
1 The debtors in the chapter 11 cases are MF Global Holdings Ltd.; MF Global Finance USA 
Inc.; MF Global Capital LLC; MF Global Market Services LLC; MF Global FX Clear LLC; and 
MF Global Holdings USA Inc.  The Court entered an order of final decree closing the chapter 11 
cases of MF Global Capital LLC, MF Global FX Clear LLC, and MF Global Market Services 
LLC on February 11, 2016. 
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 Plaintiffs MF Global Holdings, Ltd. and MF Global Assigned Assets LLC (the "MFG 

Plaintiffs") respectfully submit this reply to Defendant Allied World Assurance Company, Ltd.'s 

("AWAC") opposition to the MFG Plaintiff's request for a 21-day extension of the existing June 16, 

2017 deadline for the completion of jurisdictional discovery (Adv. D.I. 157, 163), and to ask the 

Court to confirm that AWAC cannot unilaterally change the Case Management Order ("CMO") 

(Adv. D.I. 122) by barring the MFG Plaintiffs from filing opposition papers to AWAC's motion to 

dismiss for inadequate service of process regardless of whether AWAC waives its right to file a 

second opening brief. 

 At the February 23, 2017 hearing, this Court made clear that the parties were to take 

discovery as to personal jurisdiction, and then that the Court would "have briefing on a motion" to 

dismiss for lack of personal jurisdiction (due to improper service of process or otherwise) pursuant to 

the schedule agreed upon post-hearing by all parties and set forth by the Case Management Order 

("CMO") (Adv. D.I. 122).  Feb. 23, 2017 H'rg Tr. 8:17-18; see also CMO ¶¶ 17-23.2  In adopting this 

approach, the Court recognized that its preliminary determination on personal jurisdiction is "not 

binding for the whole case," and ensured that the MFG Plaintiffs would have the opportunity to brief 

these issues in the first instance, as they were previously prevented from presenting any evidence and 

arguments under the now-vacated Bermuda Injunction, obtained by AWAC.  Feb. 23, 2017 H'rg Tr. 

                                                 
2 The Court reiterated this path forward at a later point in the hearing as well: 

"But what I – I've already – and I sound like a broken record on this, what I didn't like about 
your proposal is you didn't want them to be able to file any further on the personal 
jurisdiction.  And I'm saying no, they filed their motion, you weren't able to respond to it, 
nevertheless, I concluded, based on my own analysis of the case law, and the facts that 
appeared that at that stage of the cases, there was personal jurisdiction.  So as far as I'm 
concerned, we're all here because I have concluded there's personal and subject matter 
jurisdiction, yes, but a subsequent phase of the case, personal jurisdiction can be revisited.  
That's what I envision happening." 
 

Feb. 23, 2017 H'rg Tr. 12:22-13:8. 
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at 8:16-17 ("You're quite correct, you didn't have an opportunity to address it.").  This Court 

explained that it would then issue a definitive ruling on personal jurisdiction, and, by extension, the 

sufficiency of service of process, once it had the benefit of a full factual record and briefing on these 

issues, particularly from the MFG Plaintiffs. 

 Notwithstanding this Court's clear directive, AWAC is once again attempting to deny the 

MFG Plaintiffs the ability to create the record necessary to adjudicate definitively the remaining 

personal jurisdiction issues in this case.  As explained below, just because AWAC no longer wishes 

to submit a second opening brief does not mean that the MFG Plaintiffs should be denied the 

opportunity to demonstrate the adequacy of its service of process on a full record.  The MFG 

Plaintiffs were left with no choice but to file this reply to ensure they are able to develop fully the 

factual and legal record here and to ask this Court to confirm that, per CMO ¶ 22, the MFG Plaintiffs 

may submit their briefing. 

 First, in an effort to run out the clock on jurisdictional discovery, AWAC has repeatedly 

refused to clarify whether it will challenge the sufficiency of service of this Court's November 22, 

2016 Order to Show Cause (Adv. D.I. 6) (the "OSC").3  As this Court is aware, although AWAC 

withdrew most of its personal jurisdiction defenses, it continues to object to personal jurisdiction on 

the grounds that there is "insufficient service of process upon Allied World."  Adv. D.I. 143.  

Accordingly, since June 8, 2017, the MFG Plaintiffs have repeatedly sought to clarify whether 

AWAC also disputes the sufficiency of the MFG Plaintiffs' service of the OSC upon AWAC's U.S.-

based representative pursuant to Federal Rule of Bankruptcy Procedure 7004(b)(3), or any other 

                                                 
3 The Parties held a meet-and-confer on this issue on the morning of June 15, 2017, and continue to 
work towards a resolution of the proposed extension of the deadline for the close of jurisdictional 
discovery.  As the MFG Plaintiffs noted in their application (Adv. D.I. 157), in the event the Parties 
are able to resolve the present dispute in a way that renders the MFG Plaintiffs' application for an 
extension of time unnecessary, the MFG Plaintiffs will inform the Court immediately. 
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basis.  Notwithstanding these efforts, more than one week later, AWAC still has not provided the 

MFG Plaintiffs with a definitive answer.  As a result, the MFG Plaintiffs are seeking a deposition of 

Mr. Scott Carmilani, upon whom the MFG Plaintiffs served the OSC, to confirm that he is, in fact, an 

officer and/or an agent of AWAC such that the MFG Plaintiffs properly served AWAC with the OSC 

pursuant to Rule 7004(b)(3) or other applicable rules.  Because such a deposition will require 

logistical coordination between the parties, a 21-day extension of the deadline for the close of fact 

discovery is both appropriate and necessary, absent the parties resolution of this issue before the 

current deadline expires. 

 Second, AWAC now claims that because it no longer intends "to file another motion to 

dismiss based on insufficient service of process, which would only reiterate arguments that this Court 

has rejected," the MFG Plaintiffs are not permitted to the file any opposition papers to the Bermuda 

Insurers' earlier motions.  Adv. D.I. 163 at 2.  According to AWAC, because this Court "ruled that 

service was proper" and because "AWAC has sought review of that ruling from Judge Sweet," 

AWAC "do[es] not believe that further litigation of service of process issues before the Bankruptcy 

Court is contemplated by Judge Glenn or appropriate."4  AWAC's stance would reward its earlier 

inequitable conduct in this case, and is yet another example of AWAC's continued efforts to keep the 

record entirely one-sided, including for any future appeal.  Even if AWAC now chooses to stand on 

its earlier papers, this decision should in no way impact the MFG Plaintiffs' right to file its opposition 

papers, setting forth (for the first time) the MFG Plaintiffs' arguments and evidence on the propriety 

of service, as contemplated by the CMO.  Indeed, allowing the MFG Plaintiffs to file their opposition 

in the first instance is the only way to ensure that a full record can be created here in advance of any 

future appeal. 

                                                 
4 Exhibit C, Email from Daniel Margolskee to Jason B. Lissy (June 15, 2017 at 3:33 PM). 
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 Finally, AWAC's incorrect characterization that whether service of process on AWAC was 

sufficient "is now on appeal before Judge Sweet," Adv. D.I. 163 at 2, is yet another aspect of 

AWAC's strategy to prevent (again) the MFG Plaintiffs from providing on the record their evidence 

and arguments on service of process.  While there are two pending motions for leave to appeal filed 

by AWAC, neither has been granted.  As such, there is no "appeal" in this case.  Nor can AWAC 

manufacture finality here to get an appeal granted by disregarding the CMO and by depriving the 

MFG Plaintiffs of their right to present evidence and arguments on the service of process to this 

Court in the first instance. 

CONCLUSION 

 For the foregoing reasons, the MFG Plaintiffs therefore respectfully request that the Court (i) 

enter an order, substantially in the form attached as Exhibit B to the MFG Plaintiff's Application for a 

21-Day Extension of the Deadline to Complete Jurisdictional Discovery (Adv. D.I. 157), granting the 

relief sought therein; (ii) confirm that, consistent with the CMO, the MFG Plaintiffs are entitled to 

file opposition papers to AWAC's motion to dismiss for improper service of process regardless of 

whether AWAC files a new brief, and (iii) grant such other and further relief to the MFG Plaintiffs as 

the Court may deem proper. 
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Dated:  June 15, 2017 
New York, New York 

 

Respectfully submitted, 
 
  /s/ Bruce Bennett_____ 
Bruce Bennett 
JONES DAY 
555 South Flower Street, 50th Floor 
Los Angeles, CA 90071 
Tel:  213-489-3939 
Fax:  213-243-2539 
- and- 

  /s/ Jane Rue Wittstein_ 

Edward M. Joyce 
Jane Rue Wittstein 
JONES DAY 
250 Vesey St. 
New York, NY 10281-1047 
Tel: 212-326-3939 
Fax: 212-755-7306 
 
Counsel for MF Global Holdings Ltd.,  

as Plan Administrator, and  
MF Global Assigned Assets LLC 
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From: Daniel Margolskee <dmargolskee@cravath.com> 

To: Jason B Lissy <jlissy@jonesday.com> 

Cc: Brendan Benedict <bbenedict@cravath.com>, "Bruce Bennett" 
<bbennett@jonesday.com>, "David Newmann" <david.newmann@hoganlovells.com>, Daniel 
Slifkin <DSlifkin@cravath.com>, "Edward M. Joyce" <emjoyce@JonesDay.com>, "Jacobs, 
Jessica K." <jessica.jacobs@hoganlovells.com>, "James M. Gross" <jgross@jonesday.com>, 
"Jane Rue Wittstein" <jruewittstein@JonesDay.com>, "Erica Kerstein" 
<Kersteine@whiteandwilliams.com>, "Mary Jo Barry" <MJBarry@damato-lynch.com>, 
"Maryann Taylor" <mtaylor@damato-lynch.com>, Omid Nasab <ONasab@cravath.com>, 
"Pieter Van Tol" <pieter.vantol@hoganlovells.com>, "Victoria Dorfman" 
<vdorfman@jonesday.com> 

Date: 06/15/2017 03:33 PM 

Subject: Re: MF Global Holdings Ltd., as Plan Administrator and MF Global Assigned 
Assets LLC v. Allied World Assurance Company, Ltd et al., Adv. Pro. No. 16-01251 (MG) 
(Bankr. S.D.N.Y.) 

Jason, 
 
Provided that Plaintiffs agree to withdraw their motion to extend jurisdictional discovery (Adv. 
Dkt. 157) and to withdraw the notice of deposition of Scott Carmilani, Allied World agrees to the 
following stipulation:  
 
Allied World stipulates that it has not disputed, and will not dispute, whether the Order to Show 
Cause (Adv. Dkt. 6) ("OTSC") was served on Allied World; provided, that Plaintiffs agree that 
Allied World reserves the right to contend any or all of the following: (a) that insufficient service 
was made upon Allied World of the summons and complaint in this adversary proceeding (Adv. 
Dkts. 1, 2); (b) that Federal Rule of Civil Procedure 5(b) governs service of the OTSC; and (c) 
that sufficient service upon Allied World of the summons and complaint is a necessary 
prerequisite to the effectiveness of any order entered in this adversary proceeding.  
 
Please confirm that Plaintiffs agree. 
 
As you know, Allied World argued to the Bankruptcy Court that the service of the summons and 
complaint was insufficient. The facts relevant to that motion are undisputed and, on those 
undisputed facts, Judge Glenn ruled that service was proper. As part of its as of right appeal of 
the Barton Order, Allied World has sought review of that ruling from Judge Sweet. Given this, 
we do not believe further litigation of service of process issues before the Bankruptcy Court is 
contemplated by Judge Glenn or appropriate.   
 
Dan  
 
-- 
Daniel P. Margolskee 
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Cravath, Swaine & Moore LLP 
Worldwide Plaza 
825 Eighth Avenue 
New York, NY 10019 
(212) 474-1944  
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