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May 9, 2017  

VIA HAND DELIVERY AND ELECTRONIC MAIL  

Honorable Martin Glenn 
United States Bankruptcy Judge 
United States Bankruptcy Court 
One Bowling Green - Room 523 
New York, New York 10004 

Re: MF Global Holdings Ltd., as Plan Administrator and MF Global  
Assigned Assets LLC v. Allied World Assurance Company Ltd. et al., 
Adv. Proc. No. 16-01251 (MG) (Bankr. S.D.N.Y.)    

Dear Judge Glenn: 

We write in response to the Bermuda Insurers' May 4, 2017 letter regarding the Court's 
prior orders.1  At the April 18, 2017 hearing, the Court requested "a supplemental filing 
specifically addressing whether the Bermuda [I]nsurers are asserting any defense regarding the 
interpretation, applicability or enforcement of the five orders" discussed in the MFG Plaintiffs' 
opposition to the motions to compel arbitration.   

If the answer to the Court's question were "no," the Bermuda Insurers could have 
submitted a short, simple response so stating.  However, as their lengthy letter full of caveats 
demonstrates, the Bermuda Insurers are unwilling and, indeed, unable, to take that position.  The 
reason is obvious: As illustrated by the attached table, which summarizes the Insurers' stance on 
the five orders, four of which (as of now) are implicated here, whether as a sword or as a shield, 
and as to each such order, there are substantial disagreements between the parties over their 
meaning and impact.  Therefore, the Bermuda Insurers’ May 4 Letter illustrates – on its face for 
some orders and by implication, when taken together with the MFG Plaintiffs’ positions, for 
others – that these orders apply and in reaching the merits of this case, the Court will need to 
interpret and enforce them.  Accordingly, the Bermuda Insurers' May 4 Letter only confirms, 
beyond any doubt, that this is a core bankruptcy proceeding requiring interpretation and 
enforcement of this Court's orders.  See Plaintiff's Omnibus Opp. to the Bermuda Insurers' 

                                                 
1 "Bermuda Insurers" refers to Defendants Allied World Assurance Company, Ltd., 

Ironshore Insurance Ltd., Starr Insurance & Reinsurance Ltd., and Iron-Starr Excess Agency, 
Ltd.   For the Court's convenience, the MFG Plaintiffs incorporate by reference the shorthand 
titles ascribed to the Court's prior orders in footnote one of the Bermuda Insurers' May 4 Letter. 
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Motions To Compel Arbitration 27-37 (Adv. P.I. 125) ("Opp. Br.").  The Court should thus deny 
the Bermuda Insurers' motions to compel arbitration and retain jurisdiction over this entire 
proceeding.  

 To the extent the Court wishes to obtain a more complete picture of how its prior orders 
are implicated by the Bermuda Insurers' alleged coverage defenses – as the Bermuda Insurers 
provided merely a perfunctory reference to “categories” of coverage defenses (Letter at 2) – the 
Court could direct the Bermuda Insurers to issue a formal denial of coverage for each of the 
insurance claims that are the subject of this adversary proceeding.  See Opp. Br. at 5 (itemizing 
the disputed insurance claims).  Such a denial would identify for each claim the specific factual 
and legal bases for each coverage defense asserted.  The parties would thereafter be in a proper 
posture to fully brief their respective positions as to the effect of the Court's prior orders on the 
Bermuda Insurers' alleged coverage defenses.    

 We note, however, that such an approach would require the Court to effectively reach the 
merits of this dispute, which only confirms its status as a core proceeding and highlights the 
comparative disadvantage that would be faced by any arbitral tribunal should this matter be 
referred to arbitration.  

 In any event, as explained in the MFG Plaintiffs' Bond Motion (Adv. 118 at 7-8), the 
Bermuda Insurers should be required to first post the security bond required under N.Y. Ins. Law 
§ 1213 before any decision on their motions to compel arbitration is reached. 

We thank the Court for its attention to this matter. 

Respectfully submitted, 

/s/ Bruce Bennett 

Bruce Bennett  
 
Enclosure 
 
cc:   Via ECF and Electronic Mail  
 Daniel Slifkin, Esq. (dslifkin@cravath.com) 

Omid Nasab, Esq. (onasab@cravath.com) 
John McCarrick, Esq. (mccarrickj@whitewilliams.com) 
Erica Kerstein, Esq. (Kersteine@whiteandwilliams.com) 
Mary Jo Barry, Esq. (MJBarry@Damato-Lynch.com) 
Maryann Taylor, Esq. (Mtaylor@damato-lynch.com) 
David Newmann, Esq. (david.newmann@hoganlovells.com) 
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Edward M. Joyce, Esq. (emjoyce@jonesday.com) 
Jane Rue Wittstein, Esq. (jruewittstein@jonesday.com)  
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APPENDIX  
 

Order1 Interpretation? Applicability? Enforcement? 

CFTC-MFGI Consent Order2 
 

Yes Yes Yes 

NES Approval Order3 
 

Yes Yes Yes 

SAA Approval Order4 
 

Yes Yes Yes 

9019 Order5 
 

Yes Yes Yes 

Plan Confirmation Order6 
 

No* No* No* 

 
                                                 
1  For the Court's convenience, the MFG Plaintiffs incorporate by reference the shorthand 
titles ascribed to the Court's prior orders in footnote one of the Bermuda Insurers' May 4 Letter 
(the "Letter").  
2  CFTC-MFGI Consent Order.  The Bermuda Insurers' Letter confirms that they will assert 
coverage defenses implicating the interpretation, applicability and enforcement of the CFTC-
MFGI Consent Order.  The Letter indicates that the Bermuda Insurers will improperly attempt to 
rely upon the CFTC-MFGI Consent Order to argue that MFGI's payment of customer net equity 
claims constitutes "restitution" allegedly uninsurable under the Policies as a matter of New York 
law.  (Letter at 3-4 ("Pursuant to the CFTC-MFGI Consent Order, MFGI was directed to 'make 
restitution' of more than $1.2 billion to satisfy certain customer net equity claims. . . .  Bermuda 
Insurers . . . take the position that the policies do not cover payments made pursuant to ¶ III.4 of 
the District Court's CFTC-MFGI Consent Order, which are described in that order as an 
obligation to 'make restitution' and which, as a factual matter under the policy and New York law, 
amount to uninsurable return of customer money.")). 

 The adjudication of this dispute will thus require a determination as to whether the 
CFTC-MFGI Consent Order's own terms expressly proscribe the Bermuda Insurers from 
attempting to rely upon that Order in support of their coverage defenses.  Compare with MFG 
Plaintiffs' MTCA Opp. Br. at 34-35 (explaining the MFG Plaintiffs' concern that the Bermuda 
Insurers would "improperly cite the CFTC Consent Order . . . even though the Order states that it 
'shall not be used, admissible or given preclusive effect in any other proceeding, and nothing in 
this Consent Order shall be construed to confer any rights on any third parties or inure to the 
benefit of any third parties.'") (quoting CFTC-MFGI Consent Order at ¶ 10).     
3  NES Approval Order.  The Bermuda Insurers' Letter confirms that they will assert 
coverage defenses implicating the interpretation, applicability and enforcement of the NES 
Approval Order.  First, the adjudication of this dispute will require a determination as to whether 
the NES Approval Order and SAA Approval Order preclude the Bermuda Insurers' coverage 
defense that the claims asserted in this proceeding are allegedly not insurable as a matter of New 
York law and public policy.  Compare Letter at 4-5 (stating that the NES and SAA Approval 
Orders' determinations that the transfers of such claims were "reasonable" do not implicate the 
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"merits of Bermuda Insurers' defenses"), with MFG Plaintiffs' MTCA Opp. Br. at 32 (explaining 
that if the Customer Claims against the Individual Insureds and MFGI's Direct Claim "were 
uninsurable, and thus valueless, they could not have constituted 'reasonable' and 'fair' 
consideration" pursuant to the terms of the NES and SAA Approval Orders). 

 Second, in disputing that there has been a covered "loss" under the Policies, the Letter 
mischaracterizes the distribution authorized by the NES Approval Order – as the mere "return [of] 
money from customer accounts" (Letter at 2) – as a basis for their allegedly uninsurable 
"restitution" coverage defense.  Compare with MFG Plaintiffs' MTCA Opp. Br. at 5 (explaining 
that the customer net equity claims asserted directly against MFGI and MFGH were "paid 
through the advancement of MFGI general estate funds . . . pursuant to the Court's NES 
Approval Order").  The adjudication of this dispute will accordingly require confirmation that 
the NES Approval Order authorized the advancement of MFGI general estate funds to pay 
damages owed to MFGI's commodities futures customers resulting from the failure of MFGI's 
directors and officers to properly segregate customer accounts.   

 Third, the Letter confirms that the Bermuda Insurers' coverage defense that the claims 
asserted in this proceeding are allegedly not insurable as a matter of New York law and public 
policy will require a determination of whether the Court's NES Approval Order and 9019 Order 
constitute "restitution orders of a compensatory nature" (as expressly included within the 
Policies' definition of covered "Loss").  Specifically, the Bermuda Insurers' position that the 
Policies "do not cover payments made pursuant to . . . the CFTC-MFGI Consent Order" strongly 
suggests that the Bermuda Insurers will dispute that any of the Court's prior orders, including the 
NES Approval Order and 9019 Order, constitute "restitution orders of a compensatory nature" 
covered by the Policies.  Compare Letter at 4 ("Bermuda Insurers . . . take the position that the 
policies do not cover payments made pursuant to ¶ III.4 of the District Court's CFTC-MFGI 
Consent Order, which are described in that order as an obligation to 'make restitution' and which, 
as a factual matter under the policy and New York law, amount to uninsurable return of customer 
money.") with MFG Plaintiffs' MTCA Opp. Br. at 31 (explaining how the Policies' "matters 
uninsurable" exclusion cannot be read to vitiate the Policies' express coverage for "restitution 
orders of a compensatory nature"). 

 Fourth, the Letter indicates that adjudication of the Bermuda Insurers' "Insured vs. 
Insured" coverage defense will require interpretation of the meaning and effect of the NES 
Approval Order and SAA Approval Order on the Customer Claims against the Individual 
Insureds.  Without explicitly so stating, the Letter strongly suggests that the Bermuda Insurers 
will ultimately take the position that the NES Approval Order and SAA Approval Order 
transformed the Customer Claims against the Individual Insureds into claims allegedly excluded 
from coverage by the Policies' "Insured vs. Insured" exclusion.  Compare Letter at 2 (contending 
that the alleged "return of customer money" under the NES Approval Order "eliminated any 
corresponding 'claim . . . against an insured by a third party'" under the Policies and that the 
"'losses' incurred in connection with the MDL Settlement Agreement are subject to the 'insured 
vs. insured' coverage exclusion.") (emphasis added), with MFG Plaintiffs' MTCA Opp. Br. at 36 
(explaining the NES Approval Order and SAA Approval Order "expressly preserved and 
assigned the existing Customer Claims against the Individual Insureds" and therefore "did not 
transform those Customer Claims into claims excluded from coverage by the 'Insured vs. 
Insured" exclusion") (emphasis added).      
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4  SAA Approval Order.  The Letter confirms that they will assert coverage defenses 
implicating the interpretation, applicability and enforcement of the SAA Approval Order.  As 
discussed above (see supra fn. 3), the Bermuda Insurers' Letter confirms that the adjudication of 
this dispute will require determinations as to whether the SAA Approval Order (a) precludes the 
Bermuda Insurers' coverage defense that the claims asserted in this proceeding are allegedly not 
insurable as a matter of New York law and public policy; and (b) transformed the Customer 
Claims against the Individual Insureds into claims allegedly excluded from coverage by the 
Policies' "Insured vs. Insured" exclusion.   
5  9019 Order.  The Letter confirms that they will assert coverage defenses implicating the 
interpretation, applicability and enforcement of the 9019 Order.  First, the Letter confirms that 
the adjudication of this dispute will require a determination of whether the 9019 Order (and its 
direction that the Dissenting E&O Insurers are prohibited from challenging that the MDL 
Settlement constitutes "proper, full, fair and complete exhaustion . .  in accordance with, and 
pursuant to, the terms and conditions" of the Followed E&O Policy) has a "preclusive" effect on 
the Bermuda Insurers' coverage defense that the claims asserted in this proceeding are allegedly 
not insurable as a matter of New York law and public policy.  Compare Letter at 3 (disputing 
that the "language" of the 9019 Order "reache[s] as broadly as Plaintiffs claim"), with MFG 
Plaintiffs' MTCA Opp. Br. at 33 (explaining that the "9019 Order established that the underlying 
Customer Claims are not 'uninsurable' as a matter of New York law and public policy").  Second, 
as discussed above (see supra fn. 3), the Letter strongly suggests that the Bermuda Insurers will 
dispute that the Court's 9019 Order constitutes a "restitution order of a compensatory nature" 
covered by the Policies.   
 
6  Plan Confirmation Order.  While the Bermuda Insurers have seemingly taken a contrary 
position before the District Court, the Bermuda Insurers' Letter concedes that they will not 
challenge the "validity of the assignments" (Letter at 5).  Compare with Memorandum in Support 
of Defendant AWAC's Appeal as of Right, No. 17-00953 (RWS), at 15 (S.D.N.Y. Mar. 21, 2017) 
(describing MFGAA as the "putative assignee of the insureds' interests under the insurance 
policies") (emphasis added).  As denoted by asterisks in the above table, the final determination 
of whether the Bermuda Insurers' coverage defenses will implicate the Plan Confirmation Order 
remains subject to receipt of a full and complete articulation of the coverage defenses the 
Bermuda Insurers intend to assert in this proceeding.   
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